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Bill to Recodify the Administrative Procedure Act 
Introduced in the U. S. Senate by 
Senator Ervin—S. 4094 


American Bar Association’s Draft of Bill 


On July 1, 1958, S. 4094 was introduced by Senator Sam J. Ervin, 
Jr., Democrat, North Carolina, for himself and Senator John M. Butler, 
Republican, Maryland. Both senators are lawyers and members of the 
Senate Committee on the Judiciary. Senator Ervin is a member of the 
Committee on Government Operations; and Senator Butler, a member 
of the Committee on Interstate and Foreign Commerce. 

A comparison of S. 4094 with the draft of the American Bar Associa- 
tion’s proposed code as of April 13, 1957, shows the text of the bill 
and the ABA draft to be identical. A comparison of the ‘‘ Administrative 
Procedure Act and the American Bar Association Proposed Code of 
Federal Administrative Procedure,’’ as of April 13, 1957, is printed 
in the May, 1957, I. C. C. Practitioners’ Journal, together with ‘‘Com- 
mentary by Advisory Group 2, ABA,’’ on pages 851-901; Vol. XXIV: 
No. 8. 

Mr. Ashley Sellers, a member of the American Bar Association 
and the Association of I. C. C. Practitioners, presented his views to 
the practitioners at their annual meeting in Chicago, May, 1957. As 
Chairman of the Special Committee on Legal Services and Procedure, 
American Bar Association, he defended their legislative aims. Mr. 
Starr Thomas, Chairman of the Special Committee on Administrative 
Law, Association of I. C. C. Practitioners—also a member of the Ameri- 
can Bar Association—pointed out the dangerous aspects of these pro- 
posals, ‘‘The American Bar Association’s Legislative Proposals as They 
Affect the Interstate Commerce Commission and Its Practitioners,’’ in 
a reply to Mr. Sellers’ advocacy of the ABA objectives. Their remarks 
appear in the September, 1957, Practitioners’ Journal, Vol. XXIV: 
No. 10. 

The Honorable Earl W. Kintner, General Counsel of the Federal 
Trade Commission, himself active in the American Bar Association, 
addressed the 29th Annual Meeting of the Association of I. C. C. Prac- 
titioners in May this year. He spoke of the present legislative effort 
of the American Bar Association as ‘‘a massive, well-organized one— 
to dismember and judicialize the administrative process.’’ His address, 
**Voluntary Improvement of Administrative Processes in Lieu of 
Statutory Changes,’’ is printed in this issue. 

The Honorable Abe McGregor Goff, member of the Interstate Com- 
merce Commission, has followed the aims of the American Bar Associa- 
tion in the field of administrative law, as a member of the bar association 
and as General Counsel of the Post Office Department—long before his 
appointment to the Interstate Commerce Commission. His views on 
the proposed code are also presented in this issue of the Journal. He 
says: ‘‘As lawyers and specialized nonlawyer practitioners, we, of 
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course, are intimately concerned with the statutes which relate to our 
professional activities. * * * I listened * * * to the devastating criticism 
of the proposed code by Starr Thomas of the Practitioners’ Association, 
ably supplemented by extempore discussions by my friend Willard 
Gatchell of the Federal Power Commission and my fellow Idaho Law 
School graduate A. J. Gustin Priest, a veteran practitioner, now at the 
University of Virginia. * * * Those of you at the Annual Convention 
heard the address by guest speaker Earl W. Kintner. * * * He not only 
flattens the Administrative Court boys but suggests that any needed 
improvement of the administrative processes can best be made in our 
rules voluntarily, in lieu of statutory changes.’’ 

For the convenience of our members and readers there are men- 
tioned here some of the current legislation and activities of the Associa- 
tion of Interstate Commerce Commission Practitioners in opposition to 
the bills sponsored by the American Bar Association, inspired mainly 
by the Hoover Commission Task Force recommendations. 

Major bills not finally acted upon by the 85th Congress at the time 
of its adjournment, in addition to S. 4094, embodying American Bar 
Association proposed legislation, were: 

H. Res. 119. This resolution would establish a standing House 
Committee on Administrative Procedure and Practice. (H. Res. 462, 
introduced April 10, 1956, was a similar resolution. Practitioners’ 
association representatives appeared before the House Rules Committee 
and filed statement opposing resolution, as well as H. R. 6114 and H. R. 
6115, to recodify the Administrative Code. The late Wilbur LaRoe, Jr., 
and Mr. John R. Turney made these representations on behalf of the 
practitioners’ association. Vol. XXIII: No. 9, June 1956, pages 902-927). 

H. R. 3350 (companion bills, H. R. 3349, H. R. 7006, and S. 932). 
This measure would establish an Office of Federal Administrative Prac- 
tice, provide for the appointment and administration of a corps of 
hearing commissioners, provide for the admission to and control of 
practice before the administrative agencies and establish a Legal Career 
Service for the improvement of legal services in government. Title IV of 
this bill would fetter if not eliminate the nonlawyer expert before the In- 
terstate Commerce Commission and other federal administrative agencies. 
The Honorable Howard Freas, Chairman of the Interstate Commerce 
Commission, comments on Title IV in ‘‘The Qualification Standard for 
Practitioners,’’—Vol. XXV: No. 8, May, 1958, pages 830-835. 

H. R. 8751 (companion bill, 8. 2292). This bill would establish 
an Administrative Court. The Honorable Robert W. Minor, Member 
of the Interstate Commerce Commission, discusses the American Bar 
proposals, and specifically ‘‘The Administrative Court—Here It Comes 
Again’’ in the May, 1957, I. C. C. Practitioners Journal, Vol. XXIV: 
No. 8, pages 807-815. 


In December, 1956, the Association of I. C. C. Practitioners con- 
ducted a ballot by mail among its members. This ballot was in the form 
of a proposed resolution in opposition to proposed changes in administra- 
tive procedure and practices advocated by the American Bar Association 
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in its draft of October 27, 1956. This draft was published in the 
December, 1956 Journal, Vol. XXIV: No. 3, Section I, pages 259-301. 
Proposed resolution is on pages 305 and 306. About 60 percent of the 
members voted by mail, with nearly 94 percent of the replies in favor 
of the resolution opposing the ABA proposals. 

On November 3 and 4, 1955, a special meeting of the Association of 
I. C. C. Practitioners was held in Washington, D. C., to act on similar 
proposals as they were originally sponsored by the Hoover Task Force, in 
H. R. 6114 and H. R. 6115, of the 84th Congress. The American Bar 
Association bills are an outgrowth of the Hoover Task Force recommen- 
dations. The proposed Administrative Code, as embodied in these 
bills, was vigorously condemned by the Interstate Commerce Commis- 
sion Practitioners. ‘‘This is War,’’ wrote the late Wilbur LaRoe, Jr., 
page 123, Section I, of the November, 1955 Journal, which carried the 
full report of the meeting: ‘‘Impact of Proposed Administrative Code 
upon Interstate Commerce Commission, Its Practice and Its Practi- 
tioners,’’ as Section II, Vol. XXIII: No. 2. 

While none of these bills has yet been enacted, it is to be expected 
that they will be continually presented in each successive Congress, in- 
cluding the 86th, when it convenes in January, 1959—with the American 
Bar Association driving for their enactment into law. 

For those who believe that such legislation is not in the ‘‘ public 
interest’’ and that the Interstate Commerce Commission should not be 
deprived of its ‘‘specialized nonlawyer’’ practitioners, the foregoing 
makes dear the need for ‘‘eternal vigilance.’’ 


On May fifth, this year, a subcommittee of the House Committee on 
Government Operations released a preliminary report on a ‘‘Study of 
Administrative Organization, Procedure and Practice,’’ on hearings held 
February 25 and 26, 1958. The chairman of both the main committee 
and the Executive and Legislative Subcommittee submitting the report, 
is William L. Dawson, Democrat, Illinois. Chairman Dawson sponsored 
H. R. 3349, and Dante B. Fascell, Democrat, Florida, a member of this 
subcommittee, sponsored H. R. 3350. These are identical bills, endorsed 
by ABA, on administrative practice and procedure, described above. 

The Executive Secretary was advised that no public announcement 
was made of the hearings until they were concluded. Those who ap- 
peared, it is inferred, did so by invitation: 

Mr. Donald C. Beelar, Chairman, Administrative Law Section, 
American Bar Association, Washington, D. C.; Mr. Valentine B. Deale, 
Chairman, Administrative Law Section, Bar Association of the District 
of Columbia; Mr. J. Smith Henley, Director, Office of Administrative 
Procedure, Department of Justice; Mr. John H. Mitchell, Counsel, 
Government Information Subcommittee of the Government Operations 
Committee; The Honorable E. Barrett Prettyman, United States Court 
of Appeals, for the District of Columbia Circuit; and Mr. F. Trowbridge 
vom Baur, Chairman, Administrative Law Section, Federal Bar Asso- 
ciation, accompanied by George M. Coburn. 
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Here are named those who are identified with the legislative pro- 
grams of the American Bar Association which Mr. Kintner has described 
as an effort to ‘‘dismember and judicialize the administrative process.’’ 
(Copies of the report may be obtained from the subcommittee. ) 

In the foreword of the report, it is stated: 

‘“* * ® As part of these duties, the committee, in November 1956, 
prepared a comprehensive questionnaire on administrative organization, 
procedure and practice, and asked 41 departments and agencies exer- 
cising administrative powers to describe in detail their procedures in 
rulemaking, adjudication, and related functions. 

‘‘Through the medium of these hearings and through careful evalua- 
tion of the 2,094 pages of responses to the committee’s questionnaire by 
the 41 executive departments and independent agencies, we will study 
major current problems in administrative organization, procedure and 
practice.’’ 

In the event of future hearings, the Association of Interstate Com- 
merce Commission Practitioners has been assured that it will have 
opportunity to be heard. 





ROLAND BAY—RATE SPECIALIST FOR TRANSPORT SURVEY IN THAILAND 


Mr. Roland W. Bay, who was chairman of the Board of Suspension, 
Interstate Commerce Commission, until May this year, has accepted a 
position with a transport engineering firm. Mr. Bay is on leave from 
the Commission, after 22 years’ service. He will serve as rate specialist 
in a transportation survey being conducted in Thailand by Transporta- 
tion Consultants, Inc., Washington, D. C. The survey includes opera- 
tions in that country by air, water, highway and rail. Mr. Bay left 
Washington on June 19 for Bangkok, Thailand. 





SECRETARY OF a TO EXERCISE DIRECTION OVER ST. LAWRENCE 
EAWAY DEVELOPMENT CORPORATION 


The man... of Commerce was assigned authority to exercise 
direction and jurisdiction over the St. Lawrence Seaway Development 
Corporation on June 23, 1958, by President Eisenhower’s Executive 
Order 10771, amending Executive Order 10534, dated June 10, 1954. 
The Secretary of Defense previously exercised this authority over the 
Seaway corporation. 





LIFE’S RECORDS CLOSED 


By E. H. DeGroot, Jr., Chairman, 
Committee on Memorials 


Randolph P. Bell, 668 Martense Avenue, Teaneck, New Jersey. 

Farnham P. Griffiths, 1500 Balfour Building, San Francisco, California. 
(6-30-58). 

Richard T. Wilson, Jr., General Attorney, Chesapeake & Ohio Railway, 
1500 First National Bank Building, Richmond, Virginia. (1-4-58). 











Voluntary Improvement of Administrative 
Processes in Lieu of Statutory Changes * 


By Tur HonorasBLE Eart W. KINTNER 
General Counsel, Federal Trade Commission 


It is a pleasure to be here this afternoon to par- 
ticipate in the 29th annual meeting of the Association 
of Interstate Commerce Commission Practitioners. I 
consider the privilege all the greater because of partici- 
pation in your proceedings by two of my valued friends 
of long standing, Commissioners Robert W. Minor and 
Abe McGregor Goff, whom I regard as among the most 
able and fair-minded officials ever appointed to the in- 
dependent regulatory agencies. 

Looking at this very capable group of people, | 

Mr. Kintner must confess to some degree of envy of my administra- 
tive brethren at the Interstate Commerce Commission, 

envy by reason of the fact that they have such a splendid group to par- 
ticipate in fighting their legislative battles for and with them. Over 
at the Federal Trade Commission, we lack an organized group such as 
this and are consequently forced to ‘‘go it alone’’ in legislative and 
appropriation matters where a group such as this one might be and, 
according to rumors I have heard, has been very effective. I suspect, 
too, that this association also may be the I. C. C.’s most severe critic. 

Looking at the title selected for my address today, ‘‘ Voluntary Im- 
provement of Administrative Processes in Lieu of Statutory Changes,”’ 
I am inclined to strike the word ‘‘voluntary.”’ 





My reasons are as follows: If improvement in administrative process 
is necessary and can be supplied from within, it is anything but 
voluntary ; if improvement is possible and necessary, we should look upon 
it as compulsory from within rather than voluntary. We all have a 
continuing obligation to make all possible improvements in the adminis- 
trative process. 

The statutory changes which have been proposed are many indeed. 
The major sources of these legislative proposals have been the second 
Hoover Commission and its Task Force and the American Bar Associa- 
tion. 


While the changes for the most part have been described as pro- 
cedural, many of them would make substantive inroads upon the func- 
tioning, the well-being and the effectiveness of the administrative process. 


* Remarks before the 29th Annual Meeting. Association of Interstate Commerce 
Commission Practitioners, Hotel Mayflower, Washington, D. C., May 9, 1958. The 
views expressed are those of the speaker and do not necessarily represent the official 
views of the Federal Trade Commission. 
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The Basic Proposed Legislative Change— 
The Administrative Court 


The various proposals which have been made for the establishment 
of trade, tax, labor and other courts, upon analysis, have been shown to 
be aimed at not only changing the form of regulation but changing the 
pattern and the effectiveness of regulation itself. They are actually, and 
must be recognized as, an attack upon the administrative process. 

These attacks are far from novel. 

You are familiar with the fact that 70 years ago, when the question 
of the I. C. C. was being debated in Congress, the then nine-year-old 
infant ABA registered strong opposition on the ground that the proposal 
did violence to legal tradition. The opposition has been deseribed as 
follows : 


‘*The assault that it [the I. C. C. Act] was unconstitutional for 
the reasons laid down by the able Senator from Utah [Mr. Suther- 
land| as to Section 5, and the able Senator from Connecticut [Mr. 
Brandegee| as to the general purpose of this similar bill was led by 
Senator Evarts, of New York, accredited to be a distinguished 
lawyer and head of the American bar, former Seeretary of State. 
So confirmed was Senator Evarts that it was not in the power of 
the Government to vest this form of inquisition—to use the words 
of the able Senator from Utah—within an administrative body, that 
he denounced the act as being a reflection upon the intelligence of 
this body. Not only would he not support it, but at home, before 
the bar association of the State of New York, he gave the passage 
of the act as evidence of a decadence of wisdom on the part of the 
Senate.’’ 


Senator Lewis, who thus spoke in 1914, during debate upon the 
proposal to create the second great regulatory ageney, the Federal Trade 
Commission, then went on to say: 


‘“We saw the Supreme Court of the United States, however, 
overrule the able Senator from New York, the head of the American 
Bar. We saw that court pause and consider what the American 
people needed rather than what the distinguished minds of lawyers 
demanded. We saw the court listen to the needs of the country in 
order to give relief to its people, rather than that which merely 
prescribed distinctive lines of demarcation in construction which 
would give justification to refined distinetion.’’ ! 


Typical of the extreme viewpoint of some lawyers toward the ad- 
ministrative process is the following statement made by Mr. E. F. 





1Statement of Senator Lewis, 51 Cong. Rec. 12925-6 (1914). 
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Woodle, speaking as President of the Cuyahoga (Cleveland) Bar Asso- 
ciation : 


**T have no time, certainly, to discuss the enormous increase in 
the number of these agencies, nor the astonishing acquiescence in 
their power and authority by many of our courts. . . . It is enough 
to say that the administration of justice in this country, as we have 
known it in our time and as Americans have known it since this 
country was founded, cannot continue if the numerous boards, 
bureaus and administrative agencies existing today continue to 
flourish. 


‘*We cannot have, in this country, two systems of dispensing 
justice—one administered, as it has been for centuries, impartially 
equally to the rich and the poor, the black and the white, the weak 
and the powerful, safeguarded by restrictions and limitations and 
privileges which have been found to be wise and necessary through 
centuries of experience, and another system administered largely in 
disregard of our principles of jurisprudence, largely in disregard 
of the limitations, restrictions and privileges which our courts have 
found it wise and necessary to observe, administered by clerks and 
temporary appointees not responsible to the people and adjudicating 
personal and property rights without control by any courts.’’ ? 


One might say in passing, as to Mr. Woodle’s belief that justice is 
administered ‘‘equally to the rich and the poor, the black and the white, 
the weak and the powerful,’’ that this is, and certainly must continue to 
be, the optimum goal of both the courts and the administrative agencies. 
However, recall Anatole France’s famous thrust: ‘‘The law, in its 
magnificent equality, forbids the rich as well as the poor to sleep under 
bridges, to beg in the streets, and to steal bread.’’ 

It is natural and understandable, I think, for lawyers not ac- 
customed to practice before the Federal administrative agencies, to view 
with suspicion the administrative process. This is particularly so with 
respect to those characteristics of the process which vary from tra- 
ditional courtroom practice. All of us tend to fear the unknown. And 
lawyers, due to their accustomed reliance upon precedent as a necessary 
tool of the profession, tend, more than most, to traditionalism. This is 
equally true of lawyers employed by the administrative agencies. It is 
thus not surprising that Shakespeare had one of his characters, Dick 
the Butcher, say, ‘‘The first thing we do, let’s kill all the lawyers.’’ ® 

Most of this criticism basically has consisted of observing the dif- 
ferences between the courts and administrative agencies, followed by 
condemnation of the agencies simply because differences do exist. These 
eritics should remember that trial by fire and combat gave way slowly 





228 J. Am. Jud. Soc. 118-119 (1944). 
8 King Henry VI, Pt. 2, Act IV, Sc. 2, Line 86. 
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to the more logical and socially acceptable process of proof in the court- 
room. I note in passing that from 1802 to 1912 the use of oral testimony 
in equity proceedings was virtually unknown in the Federal courts, 
without any suggestion that this emulation of the English Chancery 
procedure was violative of due process. 

It is so easy to generalize by concluding that because some adminis- 
trators misbehave, or are arbitrary or are stupid, all administrators are 
so. Yet one does not condemn the whole judiciary every time a Martin 
Manton goes to jail or a trial court judge is reversed on appeal because 
of his errors or misconduct at the trial of a case.* 

The late Judge John J. Parker said this about the administrative 
process : 


‘‘To my mind it is utterly futile to inveigh against the growth 
of these [administrative] tribunals. That growth has been perfectly 
natural. Under the conditions of modern life it is absolutely neces- 
sary that the state regulate economic life. Laissez faire is gone. 
The conflict is not between laissez faire and regulation, but between 
regulation and some form of state socialism. If socialism is to be 
avoided, the state must regulate economic life... . And, if govern- 
ment is to exercise the control over economic life essential to the 
preservation of free enterprise, some such form of administrative 
agency is absolutely necessary to the proper and efficient exercise of 
governmental power. The problem is, not to prevent their growth, 
but to preserve in their processes the fundamental principles of 
freedom which have come down to us from our fathers.’’ 5 


Let us inquire briefly into the background of the administrative 
process, which in 1952 the late Justice Jackson described as ‘‘the most 
significant legal trend of the last century’’ and ‘‘an indispensable 
adjunct to modern government.’’ ® 


The Administrative Process is a Product of Necessity 


The administrative process has become the most significant legal 
trend of the century because it has filled and continues to fill a basic 
need in our democratic society. The Supreme Court has aptly described 
this development as ‘‘a response to the felt need’’* for a new instrument 
of government to overcome the inadequacy of traditional modes of gov- 
ernment. Administrative law has sprung not from a sterile theory of 
government but from the pragmatic demands of a dynamic society; as 
Dean Landis has said, ‘‘the insistence upon the compartmentalization of 
power along triadic lines gave way . . . to the exigencies of governance.’”® 
‘*No one was thinking,’’ Professor Davis has added, ‘‘in terms of judi- 
ciary versus bureaucracy, capitalism versus socialism, or laissez faire 





41 am indebted to Professor Walter Gelhorn and Clark Byse, for this reasoning 
and that in the Tk paragraph. 
527 A. B. A. J. 75. 
® Dissenting i in F. T.C. v. Ruberoid, 343 U. S. 470, 487 and 482 (1952). 
F.C. C. v. Pottsville Broadcasting Co., 309 U. S. 134, 142 (1940). 
H Landis The Administrative Process 2 (1938). 
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versus governmental interference. The early agencies were created be- 
cause practical men were seeking practical answers to immediate prob- 
lems.’”® 

The process has been directed toward fractional parts of our society 
rather than toward the whole. Administrative agencies tend to par- 
ticularize commercial activities—radio and television, shipping, tele- 
phones and telegraphs, banking, stockyards, commodity exchanges, se- 
curity exchanges, utilities, railroads, buses and trucking; to matters 
embracing many activities such as problems of unfair competition, estab- 
lishment of minimum wages and hours in industry, adjudication of labor 
disputes; and to the dispensation of governmental benefits such as old 
age pensions, veterans’ pensions, employment insurance, mailing privi- 
leges, and control of the public lands. 

The common thread running through this complex of functions, and 
indeed the impelling rationale of all administrative agencies has been 
the need for specialized attention to specialize problems. Modern ad- 
ministrative government demands men of expertness able to devote their 
full energy and talents to administration. Legislatures and courts are 
not fully adapted to the intricate and pressing task of administration. 
Neither legislators nor judges possess the requisite specialized knowl- 
edge, or equally important, the time required for the solution of com- 
plex problems met daily in the fields of communication, investment, 
power transmission, labor relations, transportation, ete.; nor in fact do 
they have the desire to immerse themselves in the complexities of these 
activities. Little wonder it is then that three out of four judges who 
replied to queries of a Senate Committee oppose the proposed trade 
eourt.!! 

This situation has forced the legislature to write laws expressing 
broad outlines, leaving to the administrative agency the task of filling 
out the details. An English court in one of the earliest administrative 
law cases described such a law as ‘‘a skeleton piece of legislation left 
to be filled up in all its substantial and material particulars by the action 
fof the administrative body].’’!? 

The judicial process has shown itself even less adequate to the task. 
Administration traditionally includes such disparate functions as in- 
vestigating, supervising, initiating remedial action, issuing regulations, 
licensing, fixing rates, in other words, an array of active responsibilities. 





® Davis, Administrative Law 10 (1951). 

10 Davis states: “A legislative body is at its best in determining the direction 
of major policy. It is ill-suited for handling masses of detail or for applying to 
shifting and continuing problems the ideas supplied by scientists or other professional 
advisors. Experience early proved the inability of Congress to prescribe detailed 
schedules of rates for railroads or to keep abreast of changing needs concerning the 
levels of import duties. Gradually our legislative bodies developed the system of 
legislating only the main outline of programs requiring constant attention, and leaving 
to the administrative agencies the tasks of working out subsidiary policies.” Davis, 
Administrative Law 13 (1951). 

11 |] for, 35 against; S. Rep. No. 128, at page 10, 85th Cong., Ist Sess. (1957). 

12 Institute of Patent Agents v. Lockwood, (1894) A. C. 347, 356. 
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Courts are essentially passive instrumentalities. By their nature and 
purpose they must wait for someone else to initiate action and to summon 
evidence. 

Judges and legislators, like all of us, are not men of unlimited 
capacities. They cannot be expected to embody the expert knowledge 
contained in an agency such as the I. C. C. which avails itself of the 
collective wisdom of such specialists as rate experts, locomotive engineers, 
reorganization specialists, experts on explosives, valuation engineers, 
tariff interpreters, traffic congestion experts, etc.1* The expertness of an 
administrative agency includes more than the heads of the agencies them- 
selves. The entire agency, through its specialized staff and experience, is 
the source of administrative expertness. It is this type of expertness 
which not even the heads of agencies claim to possess as individuals. 
This type of expertness, the combined total knowledge and experience of 
the members and employees of the agency, is the expertness not of one 
but of many. No judge, however specialized or able, can lay claim to 
this type of expertise.'* 

Since he was this association’s president in 1939 and 1940, I think 
you may forgive me for quoting some of my earlier remarks which the 
late, beloved Wilbur LaRoe, Jr. brought to the attention of the Editor of 
Traffic World (in a letter printed in the April 20, 1957, issue of Trans- 
portation Week) four days before he died. Mr. LaRoe liked this three- 
point summary of the advantages of the administrative process: 


‘*1, The administrative process performs functions which the 
courts are not geared to handle and which the courts do not desire 
to handle. 


‘*2. The administrative process performs these functions be- 
cause it is flexible, and the job which needs doing requires a flexibil- 
ity not available to the courts. 


‘*3. The administrative process works quickly, smoothly, and 
effectively in areas where the courts have demonstrated an inability 
to provide results quickly, smoothly, and effectively. I hasten to 
add that there have been notable examples of excessive delay in the 
administrative process, as with the courts, and that the bar should 
aid in elimination of such delay, as it now is doing with respect to 
the same problems in the courts.’’ 15 





13 See Davis, op. cit. supra, note 19, at 13-14. 

14“We start, of course, from the premise that on a subject of transportation 
economics, such as this one, the [Interstate Commerce] Commission’s judgment 
is entitled to great weight. The appraisal of cost figures is itself a task for experts, 
since these costs involve many estimates and assumptions and, unlike a problem in 
calculus, cannot be proved right or wrong. They are, indeed, only guides to 
judgment. Their — and oo. Aa anh expert appraisal.” Justice Douglas, 
New York v. United States, 331 U 947). 


15 Earl W. Kintner, debate = Ashley Sellers before 1956 Annual Meeting, 
vr Bar Assn., printed in Journal of the Bar Assn. of D. C., Vol. XXIV, No. 
at 18. 
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Mr. LaRoe generously and extravagantly suggested that these senti- 
ments be engraved in stone and placed where the American Bar Asso- 
ciation could read them. Wholly undeserved as is the compliment, in 
view of its source it is one that I will always treasure and take comfort 
in when the brick bats fly at me from the other direction. 

And now let us examine the current effort—and make no mistake 
it is a massive, well-organized one—to dismember and judicialize the 
administrative process. 


Background of Current Proposal 


Steam for the current drive to divorce ‘‘judicial’’ functions from 
administrative agencies came in March, 1955, from the second Hoover 
Commission’s Task Force recommendation No. 63 that ‘‘An administra- 
tive Court of the United States should be established to consist of two 
Sections having jurisdiction, respectively, in the fields of trade regula- 
tion and taxation.’?1® Recommendation No. 64 proposed that the trade 
Section ‘‘should be established with limited jurisdiction in the trade 
regulation field with respect to certain powers now vested in the Federal 
Trade Commission’’ and others, including the Interstate Commerce Com- 
mission, the Federal Communications Commission, the Civil Aeronautics 
Board, the Federal Reserve Board, the United States Tariff Commission, 
the Federal Power Commission, the Department of Interior and the 
Department of Agriculture."” 

This steam turned the wheels of the ‘‘Special Committee of 15’’ 
of the American Bar Association, which recommended in a report on 
January 31, 1956, that a specialized court be created with ‘‘limited 
jurisdiction in the trade practice field with respect to certain powers now 
vested in the Federal Trade Commission and in certain other agencies.’”!® 
The House of Delegates approved this recommendation in February, 
1956. 

Despite the statutory provision for its existence, (‘‘to promote 
economy, efficiency, and improved service in the transaction of the public 
business’’),?® the Task Force on Legal Services and Procedure of the 
second Hoover Commission concluded with recommendations of substan- 
tive changes in the law. 

The report of the Task Group was ‘‘based primarily’’ on material 
contained in a single questionnaire sent to ‘‘the departments and in- 
dependent establishments of the executive branch.’’ The entire survey 
was done ‘‘in a-period of 10 months with the assistance of only a few 
professional consultants and a small staff.’’° The questionnaire con- 
sisted of 14 basic sections in the pattern of the Administrative Procedure 
Act of 1946. The first 13 sections requested statements of functions and 
procedures; the 14th section requested evaluation and recommendations 


16 Task Force Report at 246. 

17 Task Force Report at 250. 

18 American Bar Association, Report of the Special Committee on Legal Services 
and Ma ag 42 (1956). 


P. L. 108,c. 184, 83rd Cong., Ist Sess., 67 Stat. 142 (1953). 
20 Task Force Report 3, 4. 
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from the reporting agency itself. That the trade court proposal has 
not been justified by facts or study or even current concern has been 
noted by several writers.”4 

In the introduction to its Report, the Task Force states: ‘‘ Problems 
encountered by the task force have arisen from factual analysis and not 
from preconception.’’*? However, no amount of ‘‘analysis’’ of the data 
elicited in the questionnaire could warrant the Task Force recommenda- 
tions for substantive changes in law. Recommendation 62 stated that 
‘*Judicial functions . . . should be transferred to the courts wherever 
possible.’ The supporting section concludes with the statement: 
“the trend should be toward returning essentially judicial functions 
to the judiciary.’’* 

The Task Force has been caught with its facts down and its pre- 
conception showing.”5 

The basic argument rests on a supposed need for a ‘‘separation of 
powers. ”’ 

Although urged to do so, the Supreme Court has never ruled that 
the separation of powers doctrine of the Constitution prohibits the 
mixing of executive, legislative and judicial functions in an administra- 
tive agency such as the Interstate Commerce Commission or the Federal 
Trade Commission. 

Moreover, a Constitutional court could create more separation of 
powers problems rather than cure existing problems, for the courts 
have held to a distinction between Article III courts and legislative 
courts. Ironically, the American Bar Association has endorsed a pro- 
posal for the establishment of an Article III court. Thus, the proposal 
involves the transfer of legislative functions, or at best a mixture of 
legislative and judicial functions, to a Constitutional court. 

I believe that penetrating analysis will demonstrate that existing 
proposals for substantive changes represent an attack not upon the 
method of regulation but upon regulation itself. Such attacks are not 
novel. 

In this connection I would like to call to your attention the following 
statements by one of the most highly respected jurists of our day, the 
late Justice Jackson, who said: 





21 Freer, The Case Against the Trade Regulation Section of the Proposed Admin- 
istrative Court, 24 Geo. Wash. L. Rev. 644 (1956); Fuchs, The Hoover Commission 
and Task Force Reports on Legal Services and Procedures, 31 Ind. L. J. 1, 21 (1955); 
Nutting, The Administrative Court, 30 N. Y. U. L. Rev. 1384, 1385 (1955); and 
Jaffe, Basic Issues. An Analysis, 30 N. Y. U. L. Rev. 1273, 1275, 1287 (1955). 

22 Task Force Report at 3. 

23 Jd. at 242. 

24 Id. at 246. 

25 The Hoover Commission itself did not support the Task Force recommenda- 
tions. In its Recommendation No. 50, it stated: “Congress should look into the 
feasibility of transferring to the courts certain judicial functions. . . .” Hoover 
Commission Report at 85 (my italics). In recommendation No. 51: “An Adminis- 
trative Court of the United States should be established” with a Tax Section, a 
Trade Section, and a Labor Section, but “It is further recommended that the 
Congress should study and determine whether the Trade and Labor Sections should 
have or 2 Comm or appellate jurisdiction.” Id at 87-8 (my italics). Actually, only 6 of 


x" Ne ommission members “fully support” these uncertain recommendations. /d' 
at 9 
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‘*. . From the very beginning the administrative tribunal has faced 
the hostility of the legal profession .. . 


‘‘The administrative tribunal . . . is often penetrating into new 
fields where precedents do not exist. Its concern is with the future 
more than with the past, and it counts the probable progeny of 
its decisions as of more importance than their ancestry. 


‘*.. . Those who dislike such activities of the government as regula- 
tion of the utility holding companies, of labor relations, or of the 
marketing of securities, rightly conceive that if they can destroy 
the administrative tribunal which enforces regulation, they would 
destroy the whole plan of regulation itself. It may be said that the 
administrative tribunal is the heart of nearly every reform which 
attempts to give a new validity to the rights of large numbers of 
people on the one hand against powerful interests on the other. 


‘«. .. The record of the administrative tribunal in review of actual 
eases . . . gives no support for intemperate attacks upon adminis- 
trative agencies as generally, or often, usurping, partisan, arbitrary, 
ignorant, or of doubtful integrity . . . each of these vices, when at 
times they do appear, may be matched by examples of the same vices 
in the judiciary. 

‘*. . . we do not condemn the judicial process because judges err, 
but a large number of persons are condemning the administrative 
process just because administrators err. 


‘« ... The necessity for administrative tribunals is too apparent 


to permit the enemies of effective government to destroy them.’”* 


The Commerce Court 


I believe there is little possibility of these substantive changes taking 
place, and one of my reasons for this feeling is that the experiment has 
been tried and has failed miserably. 

Many years ago in response to pressure by the American Bar 
Association, Congress created a specialized commerce court ?? which 
was abolished after three years?® because of its poor performance 
record. The people supporting the trade court will argue that it is wholly 
different from the commerce court. But no amount of argument can 
erase the fact that the trade court, like the commerce court would be 
a specialized Constitutional court. Despite the specialization, the com- 
merce court was found to be wrong with respect to 10 of its 12 decisions 
which were reviewed by the Supreme Court. Specialization is not 
enough. There must also be the expertness which comes from daily 
contact with a vast number of special problems, an expertness based 
upon the combined total knowledge and experience of both members 
and employees of the specialized administrative agency. 





26 Jackson, The Administrative Process, 5 Journal of Social Philosophy, 143, 
146-9 (1940). 

27 Act of June 18, 1910, c. 309, 36 Stat. 539. 

28 Act of October 22, 1913, c. 32, 38 Stat. 208, 219. 
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Interstate Commerce Commission 


The proposed administrative court represents the end to which 
most of the proposed legislative activity is directed. While the proposed 
court is presently limited to three sections it is quite clear that its 
advocates have in mind its ultimate extension to the entire field of 
administrative law. While the Interstate Commerce Commission is not 
on the initial list of administrative agencies selected for dismemberment, 
I am sure that you recognize that this is but a reprieve. The grand 
strategy appears to be that of a piecemeal approach, of divide and 
conquer, of first selecting those agencies deemed easiest to judicialize. 


Other Proposals to Judicialize the Administrative Process— 
Proposed Code of Federal Administrative Procedure 


In the meantime other legislative proposals have been made, in- 
cluding supplanting the Administrative Procedure Act with the Ameri- 
ean Bar Association’s Proposed Code of Federal Administrative Pro- 
cedure, as published April 13, 1957.* 

In my work in the American Bar Association, on the President’s 
Conference on Administrative Procedure, and in the Federal Bar Asso- 
ciation, which I had the honor to head last year and which I serve this 
year as Delegate to the American Bar Association, I have sought assidu- 
ously to promote improvement of the administrative process. To this 
end I have been an outspoken critic within Government of any short- 
comings in the administrative process and dedicated to its improvement. 

To the extent that the proposed new Code confirms the existing 
Administrative Procedure Act, clarifies areas of obscurity and un- 
certainty and resolves unclear language, I have expressed approval in 
principle of the proposed Code. However, I would much prefer, if 
changes are needed, that they be addressed to the existing Act as amend- 
ments. 

My areas of disagreement with the proposed Code are relatively 
few in number but they concern what I believe to be basic points. 
Significantly, these areas of proposed changes relating to the investigatory 
powers of the agencies, evidence, scope of agency review, scope of 
judicial review, and limitations upon the overall authority of the agen- 
cies, seem designed primarily to judicialize the administrative process, to 
destroy the flexibility which is its most distinctive characteristic. 

Let us briefly examine these proposals. 


Limitations on Investigative Authority 


Under the heading ‘‘ Auxiliary Procedural Matters’’ the ABA Pro- 
posed Code, in Section 1005, attempts to rewrite existing subpoena law 
which has been gradually established by the courts for administrative 





*S. 4094, introduced in U. S. Senate, July 1, 1958, by Senator Sam J. Ervin, Jr., 


Democrat, North Carolina, for himself and Senator John M. Butler, Republican, 
Maryland. 
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agencies over the last 30 years. Progress in this area has been very 
difficult. In the early years, agencies, including my own, despite con- 
gressional intent to confer all needed investigatory authority, found 
it difficult to obtain needed information by reason of adverse court 
decisions. It is only recently that our investigatory powers have been 
established upon a firm footing through a series of favorable court 
decisions. 

Presently prevailing law fully protects the parties against arbitrary 
or unreasonable investigative demands. The proposal involved in Sec- 
tion 1005 would apparently permit an individual to test the lawfulness 
of a subpoena in any Federal court of competent jurisdiction before 
compliance with the subpoena and before any agency proceeding for 
enforcement thereof. This undoubtedly would result in delay in the 
completion of administrative proceedings at the critical investigative 
point, where most time is now consumed. 


Evidence 


Proposed Section 1006 provides that the rules of evidence and 
requirements of proof in administrative proceedings shall conform to the 
extent practicable with those in civil nonjury cases in the United 
States district courts. 

Acceptance of the recommendation would destroy the ‘‘substantial 
evidence’’ rule and substitute the ‘‘clearly erroneous’’ rule applicable 
in appellate review of findings by trial courts. There is a very material 
difference in these rules. Not infrequently there is substantial evidence 
upon the whole record to support a finding of fact either for or against 
a given point. In such circumstances, an agency finding may not be 
disturbed by a reviewing court, even though the court would have made 
the opposite finding had it initially decided the matter. Under the 
‘*clearly erroneous’’ rule, if the court is convinced that the opposite 
finding should have been made, it could reverse the agency. This appears 
- substitute the judgment of the court for that of the agency in fact 

nding. 

The distinction is quite clearly stated by the Supreme Court in 
United States v. Gypsum Company, 333 U. 8S. 364, 394, as follows: 


‘*. . . In so far as this finding and others to which we shall 
refer are inferences drawn from documents or undisputed facts, 
heretofore described or set out, Rule 52(a) of the Rules of Civil 
Procedure is applicable. That rule prescribes that findings of fact 
in actions tried without a jury ‘shall not be set aside unless clearly 
erroneous, and due regard shall be given to the opportunity of the 
trial court to judge of the credibility of the witnesses.’ It was 
intended, in all actions tried upon the facts without a jury, to make 
applicable the then prevailing equity practice. Since judicial 
review of findings of trial courts does not have the statutory or 
constitutional limitations on judicial review of findings by ad- 
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ministrative agencies or by a jury, this Court may reverse findings 
of fact by a trial court where ‘clearly erroneous.’ The practice in 
equity prior to the present Rules of Civil Procedure was that the 
findings of the trial court, when dependent upon oral testimony 
where the candor and credibility of the witnesses would best be 
judged, had great weight with the appellate court. The findings 
were never conclusive, however. A finding is ‘clearly erroneous’ 
when although there is evidence to support it, the reviewing court on 
the entire evidence is left with the definite and firm conviction 
that a mistake has been committed.’’ 


Scope of Agency Review 


The Administrative Procedure Act now provides in subsection (a) 
of Section 8 that ‘‘on appeal from or review of the initial decisions of 
such [subordinate] officers the agency shall, except as it may limit the 
issues upon notice or by rule, have all the powers which it would have 
in making the initial decision.’”” The ABA Proposed Code does not 
contain this provision. Its absence suggests an intent to limit the 
authority of the various agencies over those decisions for which they 
have statutory responsibility. 


Judicial Review 


Section 1009(g) under the heading ‘‘Proceedings in Excess of 
Jurisdiction’’ provides: 


‘‘Upon a showing of irreparable injury, any federal court of com- 
petent jurisdiction may enjoin at any time the conduct of any 
agency proceeding in which the proceeding itself or the action 
proposed to be taken therein is clearly beyond the constitutional 
or statutory jurisdiction or authority of the agency.’’ 


I am opposed to this recommendation for the fundamental reason 
that it would result in numerous delays, and possible frustration of the 
administrative process. In most instances it is necessary to have the 
facts developed in the record before the question of jurisdiction could 
be determined and this can only be done at the administrative level. 

This recommendation provides that courts of competent jurisdiction 
may intervene at any stage of an agency proceeding to enjoin agency 
action which is beyond the constitutional or statutory jurisdiction or 
authority of the agency. This subjects the agency proceeding to litiga- 
tion at any time, upon the allegation that it is attempting to exceed its 
jurisdiction or authority. This provision, plus other provisions with 
respect to interlocutory judicial reviews, make it certain that in a hotly 
contested proceeding it would be substantially impossible to bring the 
proceeding to a conclusion within any reasonable time and without many 
intervening court proceedings. In total, the several review provisions 
amount to discarding the heretofore established principle of exhaustion 
of administrative remedies prior to judicial review. 
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In contrast to the current ‘‘abuse’’ of discretion jurisdiction of the 
courts, the courts would be empowered to enjoin administrative action 
at any stage upon finding that such action is ‘‘clearly in excess of con- 
stitutional or statutory authority,’’ provided that irreparable damage 
be shown. The requirement of damage apparently could be satisfied in 
most cases by an affidavit stating that the issuance of a complaint has 
cast doubt on the legality of a business practice of the plaintiff and has 
disturbed his business connections; or that plaintiff’s patronage has de- 
creased as a result of the proceeding. Having made out the element 
of irreparable damage, a respondent could so harass and impede further 
proceedings as to come close to frustrating their completion. 

If the court should undertake to decide jurisdiction on the basis of 
incomplete data, there is a strong likelihood that effectiveness of ad- 
ministrative procedure would greatly suffer. 

The proceedings proposed by the recommendation could be brought 
in any court of ‘‘competent jurisdiction,’’ presumably any U. S. district 
court. Thus the agencies would have to stand ready to vindicate their 
administrative complaints throughout the extent of the land, and instead 
of there being only eleven appellate courts sitting in judgment on the 
complicated matters handled by the agencies, there would be about a 
hundred courts in addition. When the possibility of appeals from the 
decisions of the district courts is considered, the peril to a speedy ad- 
ministrative process becomes apparent. 

The possibility of assessment of costs and attorneys’ fees is so trivial 
a monetary consideration as to offer no real deterrent to the bringing of 
nuisance suits. Normally the plaintiff bears the court costs in injunction 
suits against the Government whether he wins or not and there is no 
way that he can avoid paying the fees of his own attorneys. So all that 
a court could do in the way of imposing extra costs and attorneys’ fees 
on the frivolous plaintiff would be to tax him with costs equivalent to 
the salaries and expenses of the Government attorneys connected with 
the suit. Many respondents would no doubt find this a small cost to 
pay for the advantage of paralyzing a proceeding. 


Limitations of Authority 


Under Section 1010 we find two very insidious provisions which 
would limit the agencies’ efforts to take effective action in the public 
interest. 

Subsection (a) provides: 


No rule or order shall be issued except within the jurisdiction 
delegated to the agency and as authorized by law. Agency action 
shall not be deemed to be within the statutory authority and juris- 
diction of the agency merely because such action is not contrary to 
the specific provisions of a statute. 


This identical recommendation was made by the Hoover Commission. 
This recommendation marks an instance where the recommendation on 
its face appears harmless but where the supporting discussion in the 
Hoover Commission Report strongly indicates an intent to go farther 
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than the specific language of the recommendation. The language of the 
discussion ‘‘changes in standards should be based directly upon con- 
trolling legislation or agency rule before sanctions are imposed for viola- 
tions thereof’’ broadens the recommendation. But even this language 
is not seriously objectionable. It is only when we go back farther and 
read the previous paragraph and the case there cited that we encounter 
the serious dangers. In support of its recommendation the Hoover Com- 
mission cites Matlack, Inc. v. United States, 119 F. Supp. 617, reversing 
an order of the Interstate Commerce Commission. Withholding a cer- 
tificate of public convenience and necessity is certainly not equivalent 
to imposition of a sanction. 

If this recommendation meant what it says, I would not object but 
if it means what is indicated by the discussion, I offer strenuous objec- 
tion, for it could make it impossible for agencies to carry out their duties. 

Subsection (b) of Section 1010 provides: 


Agency publicity, which a reviewing court finds was issued to 
discredit or disparage a person under investigation or a party to an 
agency proceeding, may be held to be a prejudicial prejudging of 
the issues in controversy, and the court may set aside any action 
taken by the agency against such person or party or enter such other 
order as it deems appropriate. 


This recommendation is again identical to the recommendation of the 
Hoover Commission. It provides that ‘‘agency publicity,’’ which a re- 
viewing court finds was issued to discredit a person under investigation 
or a party to an agency proceeding may be treated by a court as a preju- 
dicial prejudging of the issues in controversy, and that the court may 
set aside any action taken by the agency against such person. At least 
two objections appear to this provision: first, the action prohibited is 
not clearly defined to make certain that mere publication of the contents 
of a formal administrative complaint should not be deemed to violate the 
provision; and, second, in the setting of any regulatory agency, it is 
not apparent why the public should suffer for the misconduct of the 
agency with respect to publicity issued. If a sanction is to be imposed, 
it should be against the agency rather than against the public. 

As I see it, there is only one serious and very basic problem con- 
fronting the administrative process today. That is our perennial enemy, 
delay. This enemy is not the exclusive property of the administrative 


agencies. As you all know, responsible officials are sorely troubled by 


existing delays in court trials. 

The Code revision compiled by the ABA and circulated on April 13, 
1957, attempts to legislate speed for administrative agencies. Subsection 
(d) of Section 1005 ‘‘Expedition and Denials’’ provides that ‘‘every 
agency shall proceed with reasonable dispatch to conclude any matter 
presented to it.’’ This section, however, far from remedying delay, 
would serve to increase it. This section would inject the courts into 
administrative proceedings at any stage for the purpose of determining 
whether an agency has been guilty of ‘‘undue delay.’’ The courts are 
then authorized to direct the agencies ‘‘to decide the matter promptly.’’ 
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Provision is made for the agency to show in defense ‘‘that the delay was 
necessary and unavoidable.’’ 

While I have no sympathy for unnecessary delay, I believe we must 
proceed cautiously in this area. We must aim not only at expediting 
decisions, but at expediting justice. All cases could, of course, be de- 
cided quickly by Police State techniques. Hence, our goal is not speed 
alone. Some cases by their very nature, require lengthy proceedings. 
And length alone is not necessarily an indication of delay. Interested 
parties must be afforded an opportunity to be heard. The time there 
involved is the price we pay for liberty and justice. 

In sum, these ABA proposals which I have discussed appear funda- 
mentally to alter the Administrative Procedure Act in important re- 
spects. While I recognize that the Administrative Procedure Act is not 
an optimum piece of legislation, it seems to me that we would do well to 
stay with it untll we can improve upon it. This could be done by selec- 
tive amendment of the Act, but in my judgment the most fruitful possi- 


bilities lie in self-improvement of the administrative process by the 
agencies. 


Self-Improvement of the Administrative Process 


Adaptation to changing public needs and conditions is the essence 
of the administrative process. Its flexibility and capability of improving 
itself constitute its most precious assets. 

I have no magic formula or program for correcting whatever short- 
comings there be in the administrative process. However, I suggest that 
the agency heads, their staffs, and those who practice before the adminis- 
trative agencies should make a common and determined effort more dili- 
gently to explore the possibilities of voluntary self-improvement of the 
administrative process, in lieu of the outside practitioner’s current ex 
parte practice of relying upon long-range, usually bitter programs to 
settle their gripes and grievances about the practices and procedures of 
individual agencies. Surely the average practitioner is familiar enough 
with administrative law to realize that there exist basic differences in 
duties, in needs, in practices and procedures among the fifty-odd Federal 
administrative agencies. Any legislation providing for too much uni- 
formity is apt to defeat its purpose, to place the administrative process 
in a straight jacket and thus ultimately destroy its usefulness. 

For example, if there is any unnecessary delay in the administrative 
process today, the remedy clearly should come from within. The ad- 
ministrative process has the capability and must improve itself by 
finding new or improved methods to complete its task with proper speed. 
In many areas this has been done. At my own agency, the Federal 
Trade Commission, we have in the past few years more than cut in half, 
all along the line, time consumed in all our procedures. 

The agencies, and those who practice before them, should give 
further consideration to the recommendations of the 1953-1954 Presi- 
dent’s Conference on Administrative Procedure, and perhaps to the 
desirability of holding periodic conferences of this nature for the pur- 
pose of improving the administrative process. Of course, I recognized 
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that the recommendations of such conferences have varying applicability 
to a given agency, dependent upon the nature of its work. But the 
agencies, just as much as some of our ABA brethren, must acquire the 
habit in this respect of less negative and more positive, constructive 
thinking of procedural changes, of more willingness to apply trial and 
error methods to such problems. 

In all this, those who practice before agencies should be co-equal 
partners and willing to assume the role of helpful adviser rather than 
carping critic. To cite an example with which I am familiar, a small 
working subcommittee of the Section of Antitrust Law under the chair- 
manship of Curtis C. Williams, Jr., of the Cleveland Bar, labored for 
nearly a year preparing a draft of suggested rules of practice for the 
Federal Trade Commission, consulting all the while with staff members 
having most experience with particular procedures. This draft was of 
material assistance to the FTC staff committee which in turn formulated 
a draft of rules of practice for submission to the agency heads. Today, 
three years later, that same ABA subcommittee is being activated for a 
further look at our rules of practice in the light of our intervening 
experience with the redrafted rules. I have no doubt that further im- 
provements can and will be made. Thus we are receiving the benefit of 
the advice of practitioners as familiar with our procedural problems as 
we are ourselves and just as interested in making the administrative 
process work successfully and efficiently at the Federal Trade Commis- 
sion. I am convinced that this same technique of cooperation in self- 
improvement of the administrative process can be made to work success- 
fully in every agency, with a spirit of good will and give and take on 
the part of those who sit on opposite sides of the counsel table, and at 
the head of the table. 

I conclude by suggesting that the administrative process has ex- 
hibited growing pains and failings just as the courts have done. How- 
ever, throughout the years there has been a steady improvement in 
character, in responsibility and in value of the administrative process. 
All of us, no matter what our connection with the administrative process, 
must assume a measure of responsibility to insure that this steady im- 
provement continues. 





DINKLER PLAZA HOTEL, ATLANTA, GEORGIA, CHOSEN AS 
HEADQUARTERS, MAY 14 AND 15, 1959 


The Executive Committee has selected Thursday and Friday, May 
14 and 15, 1959 for the 30th Annual Meeting of the Association of Inter- 
state Commerce Commission Practitioners. The meeting will be in 
Atlanta, Georgia, at the Dinkler Plaza Hotel. 




















Commissioner Abe McGregor Goff Presents His 
Views on the American Bar Association Proposed 
Code of Administrative Procedure 


By Tue Honoraste ABE McGrecor Gorr 
Commissioner, Interstate Commerce Commission 


As lawyers and specialized nonlawyer practition- 
ers, we, of course, are intimately concerned with the 
statutes which relate to our professional activities. 
Their background, their present status, and their future 
form are all highly significant things to us. They 
should not be taken lightly or altered merely to fit 
somebody’s theories or unsupported preconceptions. 
Right now the most important measure under discus- 
sion in Administrative Law Circles is the American 
Bar Association’s Proposed Code of Administrative 

Mr. Goff Procedure.! Of course you know that the application 

of the Administrative Procedure Act is not confined to 
regulatory boards and commissions. [t covers also a wide variety of 
activities of our government executive departments. I had more than 
a nodding acquaintance with the Act in the Post Office Department. 
While the principal business of this Department is to quickly and safely 
deliver letters, publications, and parcels all over the wide world. some 
materials are necessarily excluded. These include soliciting the sale 
and sending of obscene materials through the mails and the mailing of 
communications in furtherance of fraudulent schemes. Statutes con- 
cerning fraud and obscenity in the mails are both punitive and pre- 
ventive. The Department of Justice prosecutes the criminal charges 
and the Post Office Department is responsible for enforcing the adminis- 
trative statutes to cut off mail addressed to the offending concern. This 
administrative power is an effective preventive measure because it 
generally puts the operator out of business. The proceedings are insti- 
tuted by complaint before a hearing examiner and carried through for 
final adjudication. My job in this, under a delegation from the Post- 
master General, was to render the final agency decision. 


I had no experience with such administrative action until I came 
to Washington from my far-western law practice in 1954. I gave hearty 








Extracts from his Remarks before the Metropolitan Chapter, Association of 
Interstate Commerce Commission Practitioners, May 20, 1958, New York, New York. 
Commissioner Goff, prior to taking up his duties as a member of the Interstate 
Commerce Commission in February, 1958, was General Counsel of the Post Office 
Department. 


1S. 4094, introduced in U. S. Senate, July 1, 1958, by Senator Sam J. Ervin, Jr., 
See toe North Carolina, for himself and Senator John M. Butler, Republican, 
Maryland. 
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endorsement to the basic reasons for the Administrative Procedure Act 
which are: (1) to guarantee fundamental rights to litigants in adminis- 
trative proceedings and insure safeguards of due process required by 
our Constitution ; and (2) to provide a speedy hearing. I twice revised 
and supplemented our rules of practice, the last time to provide a full 
administrative hearing on the granting or attempted revocation of the 
valuable second-class mailing privileges for magazines and newspapers. 

As the representative of the Post Office Department I attended the 
deliberations of the President’s Conference in 1954 held under the 
Chairmanship of Judge Prettyman. I enrolled as a member of the 
Administrative Law Section of the American Bar Association and served 
through the Philadelphia, Dallas, and New York sessions as a member 
and later as vice-chairman of one of its sub-committees. At the Dallas 
Convention in 1956 I heard with misgivings a discussion of the proposals 
already approved to change the Administrative Procedure Act and came 
home to study the recommendations of the Hoover Committee Task Force 
on the subject. 

In 1957 I made a special point to attend the joint session of the 
Publie Utility and Administrative Law Sections of the A. B. A. held 
here in New York. I listened in one of the front rows to the devastating 
criticism of the proposed code by Starr Thomas of the Practitioners’ 
Association, ably supplemented by extempore discussions by my friend 
Willard Gatchell of the Federal Power Commission and my fellow Idaho 
Law School graduate A. J. Gustin Priest, a veteran practitioner, now 
at the University of Virginia. The Starr Thomas remarks were pub- 
lished in the February 1958 issue of vour Journal. A. J. Priest’s bril- 
liant formal exposition is in the Journal of May 1957, and Gatchell’s 
sound reasoning for his position is found in 16 Fed. Bar Journal 
453, 464. 

Those of you at the Annual Convention heard the address by guest 
speaker Earl W. Kintner. This should eventually appear in your 
Journal. He not only flattens the Administrative Court boys but sug- 
gests that any needed improvement of the administrative processes can 
best be made in our rules voluntarily, in lieu of statutory changes. 
I served with, and respected Kintner’s abilities, in World War II days. 
He not only has been an outstanding President of the Federal Bar Asso- 
ciation but really knows his regulatory commission onions. You should 
also watch for an article by Commissioner Robert W. Minor to appear 
in an early issue of the American Bar Association Journal. 

I’m proud to climb in with such good company. 

At the Post Office Department I felt we had just as well close up 
shop on fraud and commercialized obscenity cases if the proposed code 
were enacted. 


_ 2 Please see “Voluntary Improvement of Administrative Processes in Lieu of 
Statutory Changes,” by Earl W. Kintner, General Counsel, Federal Trade Com- 
mission, printed in this issue. 
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I. C. C. Practitioners’ Comprehensive Study of 
American Bar Association Proposals 

I was delighted to learn of the comprehensive study the I. C. C. 
practitioners have devoted to these Hoover Task Force proposals and 
to the American Bar Association drafts of statutes to implement them. 
I assume that all of you read of at the time, and some actually partici- 
pated, as members of the Special Research Committee of 100, in the 
special meeting on the Impact of the Proposed Administrative Code, 
an account of which appears in Section II of the Journal for Novem- 
ber 1955. I did not even know you had made such a study until after 
I became a member of the Commission. I think it was an able, profound, 
and extremely valuable effort. That so much time, knowledge, and 
energy was brought to bear on it speaks impressively for your devotion 
to your profession. 

I assume you have kept up on your homework so I am not going 
into details about the proposed code. Acting on the resolutions pushed 
through the 1956 Midyear Meeting of the House of Delegates of the 
A. B. A., a draft was prepared embodying the proposed procedural 
changes. At least two watered-down versions have since been drafted. 
Bills to set up an Office of Administrative Practice and to create a 
Trade Court are now pending in the Congress. Apparently there is 
still some disagreement as to the language among proponents and the 
A. B. A. procedural code to date has not made its appearance. Action 
by the present Congress seems unlikely. But that does not mean we 
should call the guards down off the watchtowers. 

The membership of the American Bar Association are still being 
plied with arguments supporting the stand officially endorsed. Thus, 
in the March 1958 issue of the American Bar Association Journal, there 
appears an article of considerable interest, illustrative of the propositions 
for so-called ‘‘reform’’ which carry a veneer of surface appeal but are 
wholly impracticable of operation. This article carries as its thesis two 
so-called ‘‘deficiencies’’ in the process of institutional decision. While 
I do not question the good intentions, the article boils down to an exten- 
sion of the continuing attack upon the administrative process. Some 
of you may have seen it. It was written by Frank E. Cooper, a Pro- 
fessor of Law at the University of Michigan, who was a consultant to 
the Hoover Commission Task Force, and is based on a recent study made 
in the academic halls. 

Entitled Administrative Law: The Process of Decision, it begins, as 
though announcing some new and startling discovery, with the following 
keynote sentence: 


‘‘The process of decision in a case before an administrative 
agency is often much different from that in a case before a regularly 
constituted court.’’ 


And, pray, why not different? Does anyone with any actual ex- 
perience handling cases before a regulatory board, or with knowledge 


of the purpose or principles underlying their creation, really entertain 
the view that they were intended to be courts? 





81. C. C. Practitioners’ Journal, Vol. XXIII: No. 2 (Section II). 








1100 I. C. C. PRACTITIONERS’ JOURNAL 





The two ‘‘deficiencies’’ which the author believes that the ABA 
Administrative Code can remedy assertedly lie in the fact that (1) ad- 
ministrative agency members are often forced to rely upon memoranda 
of the record that is not seen by counsel for the parties and the fact that 
(2) the evidence in a given proceeding is ‘‘reweighed’’ by staff members. 

As to the first of these, the writer goes on to state that agency 
members, as a matter of practicality, are compelled to rely on digests, 
memoranda and abstracts prepared by staff assistants which are not 
available for examination by counsel even though they represent the 
actual basis of decision and may be inadequate or guilty of omission. 
With regard to the second, it appears that the primary objection is that 
the agency staff in weighing and appraising the evidence does not have 
the benefit of having seen or heard the witnesses and thus can be in no 
better position than the hearing examiner who is ‘‘an experienced judi- 
cial officer’’ to make conclusions with respect to the weight of the evi- 
dence on closely balanced issues of fact. 

Now, there is a degree of merit to the contention that the two situa- 
tions mentioned constitute deficiencies. If each case could personally 
and individually be heard, from inception to close, by a Solomon, com- 
bining with his wisdom all the technical knowledge and skill of the 
expert in every phase of transportation, and capable of recalling every 
detail of the evidence or pleadings, without referring to a record, then 
he would need no staff. Certainly, we can’t claim that we now have 
a perfect situation, for no process conceived by man is claimed to be 
perfect. But insofar as the Interstate Commerce Commission is con- 
cerned, I am greatly afraid that the procedural remedies proposed are 
far worse than the sickness, if any. He proposes that all factual sum- 
maries and legal memoranda prepared by the staff, including even those 
by the Commissioner’s personal staff, be made a part of the official 
record, available to counsel for comment and then these super-rebuttals 
be considered before rendition of the agency decision. He even goes 
on in a footnote to say: 


*‘It has been suggested that agencies might substitute oral 
interviews for written memoranda, and thus evade the proposed 
requirement; but it would seem that such contingency could be 
avoided by appropriate statutory provisions.’’ 


His other ‘‘deficiency’’ on the weighing of evidence by a staff after 
the initial hearing examiner decision is premised on the standard Task 
Force proposal that ‘‘the findings of fact made by the presiding officer 
shall not be set aside by the agency unless clearly erroneous on the 
whole record.’’ 


Section 1005 (d) of the Proposed Code—October 1956 Version 
His first proposal was actually contained in Section 1005(d) of the 
October 1956 version of the proposed code. This was modified by sub- 
sequent deletions in the 1957 draft. The author of the article states that 
one purpose of his article is to suggest that further careful consideration 
be given the 1956 draft. Of course the second proposal is a major point 
in all changes now urged. Actually, looking over the latest draft there 
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still appear recognizable vestiges of his make-everything-part-of-the- 
record plan. 

Of course a practitioner is curious to know every confidential 
thought, every possible angle considered in reaching the ultimate deci- 
sion. There is a certain surface appeal and plausibility in a rule which 
permits challenge of a confidential summary of the law or the evidence. 
But in this imperfect world where mere men have limitations of time 
and intellect and decisions must be made with some reasonable dispatch, 
we must compromise between the ideal and the practical job of getting 
things done. I think there is a point where the right of rebuttal must 
end just as it does to the memorandum of the law clerk for the judge 
after a court case has been finally submitted. 

I might here interject that during the month of April, there were 
circulated to Division 1 of the Commission, of which I am a member, 
155 separate application proceedings. In addition, there were around 
125 separate matters involving entire Commission reports, petitions for 
reconsideration, and so on. That wasn’t all. We also were called upon 
to consider approximately 45 miscellaneous orders and petitions from 
such sources as the Temporary Authorities Board. And, on top of all 
this, April was a normal month in that there was oral argument to 
attend, Commission conference to prepare for and attend, budget mat- 
ters to consider, legislative policy to discuss, ordinary correspondence 
to handle, and even some inadequate hours for preparing addresses such 
as this one. I think I can safety say that we are kept reasonably occu- 
pied so that the passage of time is not unbearably sluggard. 

In this age of specialization no man can be all things. Without the 
composite knowledge of our experts in such bureaus as Accounts, Cost 
Finding, and Valuation; Traffic; Safety and Service, etc., the Interstate 
Commerce Commission simply could not function. 

Without taking anything away from our experienced and capable 
staff of hearing examiners, and they are all highly qualified men, the 
fact remains that it is in the public interest to have their findings re- 
viewed by others, expert in rates and tariffs, financial matters, operating 
principles, and so on. Every litigant before the Commission, and I use 
that word advisedly, as well as the public to whom our primary duty is 
owed, is entitled to the best and most expert decision possible. That is 
accomplished when staff members, familiar with the Commission’s poli- 
cies, are in a position to analyze the findings of fact and the record as a 
whole for those of us who must ultimately decide a given issue. Our 
ultimate goal is a ‘‘right policy’’ within the Congressional mandate, not 
merely a ‘‘right finding.’’ 

One of Professor Cooper’s arguments against use of staff reviewers 
of examiners’ findings is that the staff member did not have the benefit 
of having seen or heard the witnesses. This perhaps may be of con- 
sequence in certain types of proceeding where it is important to observe 
the bearing of a witness and to see, for example, if he is lying. In many 
more instances, however, I see little merit to the point. I understand 
that in a great number of rate cases, for example, a witness will appear 
and proceed to read into the record a lengthy prepared statement which 
has already been given to counsel for the opposition. Does observing 
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the demeanor of a witness include an analysis of how well he reads an 
involved rate history—his diction, grammar, emphasis, and so on? 

In other instances, much of the important evidence is put into the 
record by means of exhibits. How can the demeanor of the witness be 
important here? And, further, in numerous situations the basic facts 
are not even contested and are introduced in evidence by both sides. 
You, as practitioners before the Commission, know that these things 
happen in many hearings. 

This is not in any way to be taken as minimizing the highly sig- 
nificant role which hearing examiners play in formal administrative 
proceedings. It is mentioned only to attempt to dispel the notion that 
any lawyer who has had general trial or judicial experience can qualify 
as a hearing examiner to preside over hearings and issue reports on 
the tremendous number of greatly involved proceedings which form the 
basis of our activities. It is a protest against what others have correctly 
termed, ‘‘judicialization’’ of something that is first and foremost not 
basically judicial. True, the Commission functions in a quasi-judicial 
capacity, but the word ‘‘quasi’’ is one of limitation. 

We should never forget the very basic premise that the Commission 
is not a judge in adversary proceedings, but rather a guardian of the 
public interest. Underlying each and every activity down at 12th and 
Constitution is the public interest. To attempt to fit that role into a 
strictly judicial mold might satisfy the rather abstract theorists, but it 
would prove highly impractical if any public good is to be advanced. 
Last, but not least, consultations and other ex parte contacts are neces- 
sarily a part of the administrative process and seem to be approved by 
the Courts. The Circuit Court of Appeals for the Ninth Circuit has 
said as much in National Labor Relations Board v. Biles Coleman Lum- 
ber Co., 98 F. 2d 16. 

While in my opinion there has not been a very good case made for 
eliminating staff review of the hearing examiners’ findings, I further 
think that the full impact of the proposed change to accomplish this 
elimination has not been appreciated generally. If ‘‘the findings of fact 
made by the presiding officer shall not be set aside by the agency unless 
clearly erroneous on the whole record’’ the end result would be to strip 
the agency of the power to finally determine those proceedings where 
the issues of fact are sufficiently close that the decision of the ‘‘ presiding 
officer’’ is not clearly erroneous. In other words, there would be a sub- 
stantial power transferred from the agency to the hearing examiners 
and there would most certainly be created a most encouraging atmos- 
phere for litigation. The issues, of course, would be not whether the 
agency’s decision was correct, but whether the hearing examiner was 
so ‘‘clearly’’ wrong as to warrant reversal. 

I have been a member of the American Bar Association for more 
than thirty years and hate to see such misassessment but can understand 
the surface appeal of such proposals to the mass of lawyers who do not 
appear before our Commission. I am wholeheartedly in accord with the 
vast majority of the things for which the Association stands, but it 
would seem that they have been led astray in approving the new ‘‘Code.’’ 

The whole approach, not just in the past two or three years, but 








TH wet 6 ket SOD ht 


—J een ww limtlUrmhlCUF.. ot 














SEPTEMBER, 1958 1103 





stretching as far back as 1937 and earlier, has been complete distrust of 
the administrative process with a resulting search for ways to supersede 
a working, flexible, procedure with rigid court rules and formalities. 
Always, we find the underlying philosophy to be that the decision of 
regulatory proceedings is basically a lawyer’s search for precedent in 
an adversary proceeding between two litigants—in short, what I have 
referred to as a judicial case. 


Dean Landis and “The Administrative Process” 


Administrative law is not a field which involves contests between 
private parties. This has been said in one way or another many times. 
It bears repeating. Perhaps the best exposition of the point comes from 
Dean Landis in his classic book, ‘‘The Administrative Process.’’ He 
states : 


‘** * * The test of the judicial process, traditionally, is not the 
fair disposition of the controversy; it is the fair disposition of the 
controversy upon the record as made by the parties. True, there are 
collateral sources of information which often affect judicial deter- 
minations. There is the more or less limited discretion under the 
doctrine of judicial notice; and there is the inarticulated but none- 
theless substantial power to choose between competing premises 
based upon off-the-record considerations. But, in strictness, the 
judge must not know of the events of the controversy except as these 
may have been presented to him, in due form, by the parties. * * *’’ 

‘*On the other hand, these characteristics, conspicuously absent 
from the judicial process, do attend the administrative process. For 
that process to be successful in a particular field, it is imperative 
that controversies be decided as ‘rightly’ as possible, independently 
of the formal record the parties themselves produce. The ultimate 
test of the administrative is the policy that it formulates; not the 
fairness as between the parties of the disposition of a controversy 
on a record of their own making.”’ 


Of course I do not mean to assert that no changes are needed in our 
practice to meet changing conditions and public needs. We must not sit 
still but constantly strive to improve procedures. A ready means is by 
voluntary changes made without statutory amendment as proposed by 
Earl Kintner. I many times have reason to be thankful for the ready 
assistance always available from your fine organization. When you see 
places for improvement you should feel free to offer suggestions, either 
formally or by discussion with individual Commissioners. We can not 
sit still and must look and strive for improvement. 

I should like to conclude these general observations with a final 
thought. It is also not new, but it does represent my philosophy of the 
decisional process in administrative law today. It is that an agency must 
always reach the ‘‘right’’ decision for the public’s sake, not the ‘‘right’’ 
decision based upon strictly legalistic considerations in answer to de- 
mands of those who deal in plausible abstractions. I hope that your 
great organization of practitioners before our bar will continue to sup- 
port this philosophy as it has done so many, many times in the past. 











Smathers-Harris Bill S. 3778 Providing Relief to 
Rails and Other Carriers Becomes 
Public Law 85-625 


President Eisenhower signed the bill into law late on August 12, 
1958. Designated as ‘‘The Transportation Act of 1958,’’ the measure 


1. Provides for government guarantee of loans to railroads for 
maintenance or purchase of capital equipment. 

2. Gives the Interstate Commerce Commission greater authority 
over intrastate rates. 

3. Gives the Interstate Commerce Commission for the first time 
authority to discontinue trains imposing a burden on interstate 
commerce. 

4. Adds a new paragraph to the ‘‘rule of ratemaking,’’ section 15a 
of the Interstate Commerce Act. 

5. Clarifies the exemption or nonexemption of motor transport of 
— agricultural commodities from I. C. C. economic regu- 
ation. 

6. Makes ‘‘the primary business’’ test the basis for determining 
legality of private trucking operations. 


Frank L. Barton, transportation counsel for the Senate Interstate 
and Foreign Commerce Committee, at the time the House-Senate Con- 
ferees agreed upon the terms of the measure, issued a resume of the bill, 
as follows: 


1. Guaranteed Loans 


‘‘The Interstate Commerce Commission is authorized to guarantee 
loans made to railroads from private sources to the amount of $500 
million. The loans must be repaid in 15 years and may be made either 
for the purchase of capital equipment or for maintenance. If the loan 
is made for maintenance purposes the railroad securing the guaranteed 
loan cannot declare dividends on its capital stock during the period the 
loan is outstanding. I. C. C. authority expires except for applications 
pending on March 31, 1961. 

‘‘In order to guarantee the loan the Interstate Commerce Commis- 
sion must find that: (a) The carrier is unable to secure the necessary 
funds on reasonable terms. (b) The loan involved is being made at @ 
reasonable rate of interest. (c) The United States is protected in its 
guarantee of the loan. 


2. Intrastate Rates 


‘‘Under the bill section 13(4) of the Interstate Commerce Act is 
amended to overcome the I. C. C.-adopted policy of ‘comity’ under which 
the Commission waits for action by State Commissions before taking 
action on intrastate rates that burden interstate commerce. The bill 
authorizes the Commission to deal ‘forthwith’ with such rates. The bill 
further overcomes the Supreme Court decisions in the Milwaukee and 
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Utah cases! which place an almost insurmountable burden of proof on 
petitioners by requiring them to present a breakdown to show separately 
intrastate operations and costs in I. C. C. cases involving the lawfulness 
of the rates alleged to burden interstate commerce. The bill would re- 
store the burden of proof required for many years prior to the Supreme 
Court action. 


3. Discontinuance of Service 


‘The bill grants authority to discontinue service rendered by trains 
and ferries crossing state lines to the Interstate Commerce Commission. 
This marks the first time that the I. C. C. has been given authority to 
discontinue trains that impose a burden on interstate commerce. This 
provision, however, does not deprive the carrier of the right to go to 
State Commissions to ask for discontinuance of trains crossing state lines. 
Carriers invoking I. C. C. jurisdiction must give ample notice to the 
States in which such train or ferry is located. 

‘Jurisdiction over trains operating wholly within a single state 
remains with State regulatory Commissions in regard to public con- 
venience and necessity of such service. If a State Commission does not 
act on a request for discontinuance within a period of 120 days, or hands 
down a decision adverse to the applicant carrier, the railroad involved 
is given right of petition to the I. C. C. The I. C. C. may grant dis- 
cuntinuance after a full hearing and upon finding that the public con- 
venience and necessity requires such action and that the continued 
operation constitutes an undue burden upon interstate commerce. 

‘*Notice to the State of the filing of such a petition with the I. C. C. 
is required, as well as provisions for hearings in the State in which such 
train or ferry is operated. 

‘‘The Commission now has power to determine whether intrastate 
rates impose a burden upon interstate commerce. The bill extends this 
power to the service itself.’’ 


4. Competitive Ratemaking 


Mr. Barton in his summary did not discuss the competitive rate- 
making provision of the bill,—Section 6, which adds the following new 
paragraph (3) to Section 15a of the Interstate Commerce Act: 

**In a proceeding involving competition between carriers of differ- 
ent modes of transportation subject to this Act, the Commission, in 
determining whether a rate is lower than a reasonable minimum rate, 
shall consider the facts and circumstances attending the movement of 
the traffic by the carrier or carriers to which the rate is applicable. 
Rates of a carrier shall not be held up to a particular level to protect 
the traffic of any other mode of transportation, giving due consideration 
to the objectives of the national transportation policy declared in 
this Act.’’ 


ee icago, Milwaukee, St. Paul and Pacific Railroad Co. v. the State of Illinois, 
su. US at 1938) 4 Public Service Commission of Utab et > v. United States et al, 
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5. Agricultural Exemptions 


Continuing Mr. Barton’s summary, we quote: 

‘‘The bill incorporates the provisions of Ruling 107, Bureau of 
Motor Carriers, Interstate Commerce Commission,* which sets forth 
various agricultural products that have been held to be ‘exempt’ and 
‘nonexempt’ from economic regulation. As a suitable compromise it was 
determined that: ‘frozen fruits, frozen berries, frozen vegetables, cocoa 
beans, coffee beans, tea, bananas, or hemp, and wool imported from any 
foreign country, wool tops and noils, or wool waste (carded, spun, woven, 
or knitted)’ should be made subject to economic regulation. 

‘*However, given exemption from economic regulation by I. C. C. 
were cooked or uncooked (including breaded) fish or shellfish when 
frozen or fresh (but not including fish or shellfish which have been 
treated for preserving, such as canned, smoked, pickled, spiced, corned or 
kippered products). 

‘*Carriers that were in bona fide operation carrying, on May 1, 1958, 
the products made subject to regulation, are given ‘grandfather rights’ 
or the right of continued operation. 


6. Illegal Common Carrier 


‘*In order to make more effective the law against illegal common 
carriage rendered without a permit or certificate granted by the I. C. C., 
the ‘primary business’ test, enunciated in Brooks Transportation Co. 
v. U. 8., [840 U. S. 925 (1951)] was incorporated into the bill. The 
precise words used are: 

‘* ‘nor shall any person engaged in any other business enterprise 
transport property by motor vehicle in interstate or foreign commerce 
for business purposes unless such transportation is within the scope, and 
in furtherance, of a primary business enterprise (other than transpor- 
tation) of such person.’ ’’ 


AN ACT 
Public Law 85-625 
85th Congress, 8. 3778, August 12, 1958 


To amend the Interstate Commerce Act, as amended, so as to strengthen and 
improve the national transportation system, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That this Act may be 
cited as the ‘‘Transportation Act of 1958.’’ 


AMENDMENT TO INTERSTATE COMMERCE ACT, RELATING TO LOAN 
GUARANTIES 


Sec. 2. The Interstate Commerce Act, as amended, is amended by 
inserting immediately after part IV thereof the following new part: 


*1.C.C. Practitioners’ Journal, Vol. XXV: No. 8, May, 1958, pages 867-877. 








Th ot} & he ee 


_ 


wa A eet bet 


eu teed 0d A 


in, ane Lt DPA ot Gh ee ant BD Be betes Getchet COULlCOB 











SEPTEMBER, 1958 





“Part V 
“Purpose 


**Sec. 501. It is the purpose of this part to provide for assistance 
to common carriers by railroad subject to this Act to aid them in acquir- 
ing, constructing, or maintaining facilities and equipment for such 
purposes, and in such a manner, as to encourage the employment of labor 
and to foster the preservation and development of a national transpor- 
tation system adequate to meet the needs of the commerce of the United 
States, of the postal service, and of the national defense. 


“Definitions 


‘**Sec. 502. For the purposes of this part— 

‘*(a) The term ‘Commission’ means the Interstate Commerce Com- 
mission. 

‘*(b) The term ‘additions and betterments or other capital ex- 
penditures’ means expenditures for the acquisition or construction of 
property used in transportation service, chargeable to the road, property, 
or equipment investment accounts, in the Uniform System of Accounts 
prescribed by the Interstate Commerce Commission. 

*‘(e) The term ‘expenditures for maintenance of property’ means 
expenditures for labor, materials, and other costs incurred in maintain- 
ing, repairing, or renewing equipment, road, or property used in trans- 
portation service chargeable to operating expenses in accordance with 
the Uniform System of Accounts prescribed by the Commission. 


“Loan Guaranties 


‘**Sec. 503. In order to carry out the purpose declared in section 
501, the Commission, upon terms and conditions prescribed by it and 
consistent with the provisions of this part, may guarantee in whole or in 
part any public or private financing institution, or trustee under a trust 
indenture or agreement for the benefit of the holders of any securities 
issued thereunder, by commitment to purchase, agreement to share losses, 
or otherwise, against loss of principal or interest on any loan, discount, 
or advance, or on any commitment in connection therewith, which may 
be made, or which may have been made, for the purpose of aiding any 
common carrier by railroad subject to this Act in the financing or re- 
financing (1) of additions and betterments or other capital expenditures, 
made after January 1, 1957, or to reimburse the carrier for expenditures 
made from its own funds for such additions and betterments or other 
capital expenditures, or (2) of expenditures for the maintenance of 
property: Provided, That in no event shall the aggregate principal 
amount of all loans guaranteed by the Commission exceed $500,000,000. 


‘Limitations 
‘**Sec. 504. (a) No guaranty shall be made under section 503— 


**(1) unless the Commission finds that without such guaranty, 
in the amount thereof, the carrier would be unable to obtain neces- 
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sary funds, on reasonable terms, for the purposes for which the 
loan is sought; 

**(2) if in the judgment of the Commission the loan involved 
is at a rate of interest which is unreasonably high; 

**(3) if the terms of such loan permit full repayment more 
than fifteen years after the date thereof; or 

**(4) unless the Commission finds that the prospective earn- 
ing power of the applicant carrier, together with the character and 
value of the security pledged, if any, furnish reasonable assurance 
of the applicant’s ability to repay the loan within the time fixed 
therefor and reasonable protection to the United States. 


A statement of the findings of the Commission required under the pro- 
visions of this subsection shall be made a matter of public record by the 
Commission with respect to each loan guaranteed under the provisions 
of this part. 

**(b) It shall be unlawful for any common carrier by railroad 
subject to this Act to declare any dividend on its preferred or common 
stock while there is any principal or interest remaining unpaid on any 
loan to such carrier made for the purpose of financing or refinancing 
expenditures for maintenance of property of such carrier, and guaran- 
teed under this part. 


“Modifications 


‘*Sec. 505. The Commission may consent to the modification of the 
provisions as to rate of interest, time of payment of interest or principal, 
security, if any, or other terms and conditions of any guaranty which 
it shall have entered into pursuant to this part, or the renewal or exten- 
sion of any such guaranty, whenever the Commission shall determine 
it to be equitable to do so. 


“Payment of Guaranties; Action to Recover Payments Made 


‘**Sec. 506. (a) Payments required to be made as a consequence of 
any guaranty by the Commission made under this part shall be made 
by the Secretary of the Treasury from funds hereby authorized to be 
appropriated in such amounts as may be necessary for the purpose of 
carrying out the provisions of this part. 

‘*(b) In the event of any default on any such guaranteed loan, 
and payment in accordance with the guaranty by the United States, the 
Attorney General shall take such action as may be appropriate to re- 
cover the amount of such payments, with interest, from the defaulting 
carrier, carriers, or other persons liable therefor. 


“Guaranty Fees 


‘*Sec. 507. The Commission shall prescribe and collect a guaranty 
fee in connection with each loan guaranteed under this part. Such 
fees shall not exceed such amounts as the Commission estimates to be 
necessary to cover the administrative costs of carrying out the provisions 
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of this part. Sums realized from such fees shall be deposited in the 
Treasury as miscellaneous receipts. 


“Assistance of Departments or Other Agencies 


**Spo. 508. (a) To permit it to make use of such expert advice and 
services as it may require in carrying out the provisions of this part, 
the Commission may use available services and facilities of departments 
and other agencies and instrumentalities of the Government, with their 
consent and on a reimbursable basis. 

‘*(b) Departments, agencies, and instrumentalities of the Govern- 
ment shall exercise their powers, duties, and functions in such manner 
as will assist in carrying out the objectives of this part. 


“Administrative Expenses 


‘*Sec. 509. Administrative expenses under this part shall be paid 
from appropriations made to the Commission for administrative ex- 
penses. 


“Termination of Authority 


‘*Spc. 510. Except with respect to such applications as may then 
be pending, the authority granted by this part shall terminate at the 
close of March 31, 1961: Provided, That its provisions shall remain in 
effect thereafter for the purposes of guaranties made by the Com- 
mission.’’ 

AMENDMENTS TO SECTION 1 OF INTERSTATE COMMERCE ACT 


Src. 3. Section 1 of the Interstate Commerce Act, as amended, is 
amended (1) by inserting in subparagraph (a) of paragraph (2) there- 
of, after the word ‘‘aforesaid’’ and before the semicolon following that 
word, a comma and the words ‘‘except as otherwise provided in this 
part’’ and (2) by striking out the period at the end of the proviso in 
subparagraph (a) of paragraph (17) thereof and inserting in lieu 
thereof the following: ‘‘and except as otherwise provided in this part.’’ 


INTRASTATE RATES, FARES, CHARGES, CLASSIFICATIONS, REGULATIONS, OR 
PRACTICES 


Sec. 4. The first sentence of paragraph (4) of section 13 of the 
Interstate Commerce Act, as amended, is amended to read as follows: 

‘*(4) Whenever in any such investigation the Commission, after 
full hearing, finds that any such rate, fare, charge, classification, regula- 
tion, or practice causes any undue or unreasonable advantage, prefer- 
ence, or prejudice as between persons or localities in intrastate commerce 
on the one hand and interstate or foreign commerce on the other hand, 
or any undue, unreasonable, or unjust discrimination against, or undue 
burden on, interstate or foreign commerce (which the Commission may 
find without a separation of interstate and intrastate property, revenues, 
and expenses, and without considering in totality the operations or re- 
sults thereof of any carrier, or group or groups of carriers wholly within 
any State), which is hereby forbidden and declared to be unlawful, it 
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shall prescribe the rate, fare, or charge, or the maximum or minimum, 
or maximum and minimum, thereafter to be charged, and the classifica- 
tion, regulation, or practice thereafter to be observed, in such manner as, 
in its judgment, will remove such advantage, preference, prejudice, dis- 
crimination, or burden: Provided, That upon the filing of any petition 
authorized by the provisions of paragraph (3) hereof to be filed by the 
carrier concerned, the Commission shall forthwith institute an investi- 
gation as aforesaid into the lawfulness of such rate, fare, charge, classi- 
fication, regulation, or practice (whether or not theretofore considered 
by any State agency or authority and without regard to the pendency 
before any State agency or authority of any proceeding relating thereto) 
and shall give special expedition to the hearing and decision therein.’’ 


NEW SECTION 13A OF INTERSTATE COMMERCE ACT 


Sec. 5. The Interstate Commerce Act, as amended, is amended by 
inserting after section 13 thereof a new section 13a as follows: 


“Discontinuance or Change of Certain Operations or Services 


**Sec. 18a. (1) A earrier or carriers subject to this part, if their 
rights with respect to the discontinuance or change, in whole or in part, 
of the operation or service of any train or ferry operating from a point 
in one State to a point in any other State or in the District of Columbia, 
or from a point in the District of Columbia to a point in any State, are 
subject to any provision of the constitution or statutes of any State or 
any regulation or order of (or are the subject of any proceeding pending 
before) any court or an administrative or regulatory agency of any 
State, may, but shall not be required to, file with the Commission, and 
upon such filing shall mail to the Governor of each State in which such 
train or ferry is operated, and post in every station, depot or other 
facility served thereby, notice at least thirty days in advance of any 
such proposed discontinuance or change. The carrier or carriers filing 
such notice may discontinue or change any such operation or service 
pursuant to such notice except as otherwise ordered by the Commission 
pursuant to this paragraph, the laws or constitution of any State, or 
the decision or order of, or the pendency of any proceeding before, any 
court or State authority to the contrary notwithstanding. Upon the 
filing of such notice the Commission shall have authority during said 
thirty days’ notice period, either upon complaint or upon its own initia- 
tive without complaint, to enter upon an investigation of the proposed 
discontinuance or change. Upon the institution of such investigation, 
the Commission, by order served upon the carrier or carriers affected 
thereby at least ten days prior to the day on which such discontinuance 
or change would otherwise become effective, may require such train or 
ferry to be continued in operation or service, in whole or in part, pend- 
ing hearing and decision in such investigation, but not for a longer 
period than four months beyond the date when such discontinuance or 
change would otherwise have become effective. If, after hearing in such 
investigation, whether concluded before or after such discontinuance or 
change has become effective, the Commission finds that the operation or 
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service of such train or ferry is required by public convenience and 
necessity and will not unduly burden interstate or foreign commerce, 
the Commission may by order require the continuance or restoration of 
operation or service of such train or ferry, in whole or in part, for a 
period not to exceed one year from the date of such order. The provi- 
sions of this paragraph shall not supersede the laws of any State or the 
orders or regulations of any administrative or regulatory body of any 
State applicable to such discontinuance or change unless notice as in 
this paragraph provided is filed with the Commission. On the expiration 
of an order by the Commission after such investigation requiring the 
continuance or restoration of operation or service, the jurisdiction of 
any State as to such discontinuance or change shall no longer be super- 
seded unless the procedure provided by this paragraph shall again be 
invoked by the carrier or carriers. 

‘*(2) Where the discontinuance or change, in whole or in part, 
by a carrier or carriers subject to this part, of the operation or service 
of any train or ferry operated wholly within the boundaries of a single 
State is prohibited by the constitution or statutes of any State or where 
the State authority having jurisdiction thereof shall have denied an 
application or petition duly filed with it by said carrier or carriers for 
authority to discontinue or change, in whole or in part, the operation or 
service of any such train or ferry or shall not have acted finally on 
such an application or petition within one hundred and twenty days 
from the presentation thereof, such carrier or carriers may petition the 
Commission for authority to effect such discontinuance or change. The 
Commission may grant such authority only after full hearing and upon 
findings by it that (a) the present or future public convenience and 
necessity permit of such discontinuance or change, in whole or in part, 
of the operation or service of such train or ferry, and (b) the continued 
operation or service of such train or ferry without discontinuance or 
change, in whole or in part, will constitute an unjust and undue burden 
upon the interstate operations of such carrier or carriers or upon inter- 
state commerce. When any petition shall be filed with the Commission 
under the provisions of this paragraph the Commission shall notify the 
Governor of the State in which such train or ferry is operated at least 
thirty days in advance of the hearing provided for in this paragraph, 
and such hearing shall be held by the Commission in the State in which 
such train or ferry is operated; and the Commission is authorized to 
avail itself of the cooperation, services, records and facilities of the 
authorities in such State in the performance of its functions under this 
paragraph.’’ 


AMENDMENT TO SECTION 15A OF THE INTERSTATE COMMERCE ACT 


Sec. 6. Section 15a of the Interstate Commerce Act, as amended, is 
amended by inserting after paragraph (2) thereof a new paragraph 
(3) as follows: 

**(3) In a proceeding involving competition between carriers of 
different modes of transportation subject to this Act, the Commission, 
in determining whether a rate is lower than a reasonable minimum rate, 
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shall consider the facts and circumstances attending the movement of 
the traffic by the carrier or carriers to which the rate is applicable. 
Rates of a carrier shall not be held up to a particular level to protect 
the traffic of any other mode of transportation, giving due consideration 
to the objectives of the national transportation policy declared in 
this Act. 


AMENDMENT TO SECTION 203 (B) OF INTERSTATE COMMERCE ACT 


Sec. 7. (a) Clause (6) of subsection (b) of section 203 of the 
Interstate Commerce Act, as amended, is amended by striking out the 
semicolon at the end thereof and inserting in lieu thereof a colon and 
the following: ‘‘ Provided, That the words ‘property consisting of ordi- 
nary livestock, fish (including shell fish), or agricultural (including 
horticultural) commodities (not including manufactured products 
thereof)’ as used herein shall include property shown as ‘Exempt’ in the 
‘Commodity List’ incorporated in ruling numbered 107, March 19, 1958, 
Bureau of Motor Carriers, Interstate Commerce Commission, but shall 
not include property shown therein as ‘Not exempt’: Provided further, 
however, That notwithstanding the preceding proviso the words ‘prop- 
erty consisting of ordinary livestock, fish (including shell fish), or agri- 
cultural (including horticultural) commodities (not including manufac- 
tured products thereof)’ shall not be deemed to include frozen fruits, 
frozen berries, frozen vegetables, cocoa beans, coffee beans, tea, bananas, 
or hemp, and wool imported from any foreign country, wool tops and 
noils, or wool waste (carded, spun, woven, or knitted), and shall be 
deemed to include cooked or uncooked (including breaded) fish or shell 
fish when frozen or fresh (but not including fish and shell fish which 
have been treated for preserving, such as canned, smoked, pickled, spiced, 
corned or kippered products) ;’’. 

(b) Unless otherwise specifically indicated therein, the holder of 
any certificate or permit heretofore issued by the Interstate Commerce 
Commission, or hereafter so issued pursuant to an application filed on or 
before the date on which this section takes effect, authorizing the holder 
thereof to engage as a common or contract carrier by motor vehicle in 
the transportation in interstate or foreign commerce of property made 
subject to the provisions of part II of the Interstate Commerce Act by 
paragraph (a) of this section, over any route or routes or within any 
territory, may without making application under that Act engage, to 
the same extent and subject to the same terms, conditions and limita- 
tions, as a common or contract carrier by motor vehicle, as the case may 
be, in the transportation of such property, over such route or routes or 
within such territory, in interstate or foreign commerce. 

(ec) Subject to the provisions of section 210 of the Interstate Com- 
merce Act, if any person (or its predecessor in interest) was in bona fide 
operation on May 1, 1958, over any route or routes or within any terri- 
tory, in the transportation of property for compensation by motor 
vehicle made subject to the provisions of part II of that Act by para- 
graph (a) of this section, in interstate or foreign commerce, and has 
so operated since that time (or if engaged in furnishing seasonal service 
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only, was in bona fide operation on May 1, 1958, during the season ordi- 
narily covered by its operations and has so operated since that time), 
except in either instance as to interruptions of service over which such 
applicant or its predecessor in interest had no control, the Interstate 
Commerce Commission shall without further proceedings issue a certifi- 
cate or permit, as the type of operation may warrant, authorizing such 
operations as a common or contract carrier by motor vehicle if applica- 
tion is made to the said Commission as provided in part II of the Inter- 
state Commerce Act and within one hundred and twenty days after the 
date on which this section takes effect. Pending the determination of 
any such application, the continuance of such operation without a cer- 
tificate or permit shall be lawful. Any carrier which on the date this 
section takes effect is engaged in an operation of the character specified 
in the foregoing provisions of this paragraph, but was not engaged in 
such operation on May 1, 1958, may under such regulations as the Inter- 
state Commerce Commission shall prescribe, if application for a certi- 
ficate or permit is made to the said Commission within one hundred 
and twenty days after the date on which this section takes effect, con- 
tinue such operation without a certificate or permit pending the deter- 
mination of such application in accordance with the provisions of part II { 
of the Interstate Commerce Act. 


AMENDMENT TO SECTION 203 (C) OF INTERSTATE COMMERCE ACT 


Sec. 8. Subsection (c) of section 203 of the Interstate Commerce 
Act, as amended, is amended by striking out the period at the end 
thereof and inserting in lieu of such period a comma and the following: 
‘‘nor shall any person engaged in any other business enterprise trans- 
port property by motor vehicle in interstate or foreign commerce for 
business purposes unless such transportation is within the scope, and 
in furtherance, of a primary business enterprise (other than transpor- 
tation) of such person.’’ [Approved August 12, 1958]. 








I. C. C. PRACTITIONERS’ JOURNAL 





AN ACT 
Public Law 85-513 
85th Congress, H. R. 10154, July 11, 1958 


To empower the Judicial Conference to study and recommend changes 
in and additions to the rules of practice and procedure in the Federal 
courts. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section 331 of 
title 28 of the United States Code, as amended, is further amended by 
inserting therein immediately after the fourth paragraph and before 
the fifth paragraph thereof an additional paragraph reading as fol- 
lows : 

‘‘The Conference shall also carry on a continuous study of the op- 
eration and effect of the general rules of practice and procedure now 
or hereafter in use as prescribed by the Supreme Court for the other 
courts of the United States pursuant to law. Such changes in and 
additions to those rules as the Conference may deem desirable to pro- 
mote simplicity in procedure, fairness in administration, the just de- 
termination of litigation, and the elimination of unjustifiable expense 
and delay shall be recommended by the Conference from time to time 
to the Supreme Court for its consideration and adoption, modification 
or rejection, in accordance with law.’’ 

Approved July 11, 1958. (72 Stat. 356.) 





AN ACT 
Public Law 85-515 
85th Congress, H. R. 982, July 11, 1958. 
To amend section 77 (c) (6) of the Bankruptcy Act. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That paragraph (6) 
of section 77 (c) of the Bankruptcy Act (11 U.S. C. 205 (c)) is amended 
to read as follows: 

**(6) If a lease of a line of railroad is rejected, and if the lessee, 
with the approval of the judge, shall elect no longer to operate the 
leased line, it shall be the duty of the lessor at the end of a period 
to be fixed by the judge to begin the operation of such line, unless 
the judge, upon the petition of the lessor, shall decree after hearing 
that it would be impracticable and contrary to the public interest for 
the lessor to operate the said line, in which event it shall be the duty 
of the lessee to continue operation on or for the account of the lessor, 
until abandonment of such line is authorized in accordance with the 
provisions of section 1 of the Interstate Commerce Act, as amended, 
or until such operation pursuant to this paragraph is otherwise lawfully 
terminated. During any such operation, the lessor shall be deemed to 
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be a carrier subject to all applicable provisions of the Interstate Com- 
merce Act, as amended, and shall be entitled to receive just, reasonable, 
and equitable divisions of rates, fares, or charges applicable to the trans- 
portation of persons or property over its line or lines of railroad and the 
lines of the lessee or other carriers, and the provisions of section 15 (6) 
of the Interstate Commerce Act, as now or hereafter amended, shall 
apply to said divisions whether or not joint rates covering such trans- 
portation have been established.’’ 
Approved July 11, 1958. (72 Stat. 357). 





FILING OF RATE QUOTATIONS UNDER SECTION 22, 
INTERSTATE COMMERCE ACT 


In an address, ‘‘Transportation in the 85th Congress,’’ before the 
Central Maryland Enterprise Council of the Transportation Association 
of America, in Baltimore, Maryland, June 6, 1958, Commissioner Robert 
W. Minor, of the Interstate Commerce Commission reported : 

The Commission recommended that section 22 be largely eliminated 
from the Act, but the new law, as you may know, requires the filing 
with the Interstate Commerce Commission of section 22 quotations con- 
temporaneously with their submission to the interested agency of the 
Federal government. The Commission did not oppose the bill as finally 
enacted, first, because the publicity now to be given to section 22 quota- 
tions should discourage inequitable practices which discriminated against 
non-government shippers and competing carriers and, secondly, we 
anticipate that the filing of section 22 quotations will provide, for the 
first time, material to make an adequate study of the effect of such rates 
on the movement of traffic and on other rates. 

The Commission has begun such a study, working in close coopera- 
tion with the Military Traffic Management Agency of the Department of 
the Army, the General Services Administration, and other agencies. 
The volume of filings is staggering. Some 15,725 quotations and amend- 
ments have been received since the law became effective. * * * 





A CODE OF ETHICS FOR GOVERNMENT SERVICE H. CON. RES. 175 


Senator Lyndon B. Johnson, Democratic leader in the Senate, made 
the following statement concerning the purpose of the concurrent resolu- 
tion, H. Con. Res. 175, a code of ethics for government service: 

The purpose of this resolution is to set forth in a readily understood 
but meaningful manner basic standards of conduct as a guide to all 
who are privileged to be a part of the Government service. The word 
‘‘guide’’ is used advisedly. The resolution creates no new law; im- 
poses no penalties, identifies no new type of crime; and establishes no 
legal restraints on anyone. It does, however, etch out a charter of 
conduct against which those in public service may measure their own 
actions and upon which they may be judged by those whom they serve. 

The original framers of this resolution, together with all those who 
now support its adoption, do not contend for a moment that it will wash 
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all evil from the soul of the Government or the individuals therein. 
They do believe strongly, however, that it can do no harm and has great 
possibilities of doing much good. 

At the very least it may serve to encourage the thoughtless to be 
more thoughtful. It may cause caution instead of carelessness. It may 
add strength to the weak and refortify those who are strong. 

Additionally, it may serve to spearhead other steps that will en- 
courage or require greater fidelity to public trust and at the same time 
put a break on those who contribute to thoughtless or deliberate derelic- 
tions in an effort to obtain special favor or personal gain. 


Coverage 


The committee understands and intends that this resolution apply 
to every servant of the public whether he be the President, a Member 
of Congress, a lifelong career employee, or an employee engaged only on 
a temporary basis to expedite the movement of mail during the Christmas 


The committee does not subscribe to nor could it support any code 
of principles that applied only to some and not to others. It believes 
there is no room in a great democracy such as ours for any set of double 
standards. 

In that framework, the committee unanimously approved the resolu- 
tion as providing a needed yardstick for the use of all who serve in the 
Federal service and for the use of those being served with which to 
measure and judge the propriety of official and personal conduct of 
every public official and employee—whether elected or appointed—and 
without regard to the position held or the duties performed. 


The concurrent resolution, as previously adopted by the House 
during the first session of the present Congress, was agreed to by the 
Senate on July 11, 1958. 


H. Con. Res. 175 


Resolved by the House of Representatives (the Senate concurring), 
That it is the sense of the Congress that the following Code of Ethics 
should be adhered to by all Government employees, including office- 
holders : 


CODE OF ETHICS FOR GOVERNMENT SERVICE 


Any person in Government service should: 

1. Put loyalty to the highest moral principles and to country above 
loyalty to persons, party, or Government department. 

2. Uphold the Constitution, laws, and legal regulations of the 
United States and of all governments therein and never be a party to 
their evasion. 
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3. Give a full day’s labor for a full day’s pay; giving to the per- 
formance of his duties his earnest effort and best thought. 

4. Seek to find and employ more efficient and economical ways of 
getting tasks accomplished. 

5. Never discriminate unfairly by the dispensing of special favors 
or privileges to anyone, whether for remuneration or not; and never 
accept, for himself or his family, favors or benefits under circum- 
stances which might be construed by reasonable persons as influencing 
the performance of his governmental duties. 

6. Make no private promises of any kind binding upon the duties 
of office, since a Government employee has no private word which can 
be binding on public duty. 

7. Engage in no business with the Government, either directly or 
indirectly, which is inconsistent with the conscientious performance 
of his governmental duties. 

8. Never use any information coming to him confidentially in the 
performance of governmental duties as a means for making private 
profit. 

9. Expose corruption wherever discovered. 

10. Uphold these principles, ever conscious that public office is a 
public trust. 





$60,000 ADDITIONAL VOTED FOR HOUSE SUBCOMMITTEE 
ON LEGISLATIVE OVERSIGHT 


Subcommittee on Legislative Oversight of the House Committee on 
Interstate and Foreign Commerce was voted an extra $60,000 on August 
6, 1958 (H. Res. 667). Mr. Oren Harris, Democrat of Arkansas, is 
chairman of both the parent committee and the subcommittee. There 
was no criticism and discussion was brief when the House approved 
these additional funds for the subeommittee which is investigating federal] 
regulatory agencies, including the Interstate Commerce Commission. 
The original appropriation, voted a year ago, was $250,000. The sub- 
committee requested the extra $60,000 to carry on its activities until 
the end of 1958. The House was informed the subcommittee intended 
to suspend operations during October and until after November elections. 

Republican Leader, Joseph Martin, suggested that, as a matter of 
fairness, the subcommittee scrutinizing interference with federal regula- 
tory agencies should have a minority counsel to work with Robert W. 
Lishman, who succeeded the controversial Bernard W. Schwartz, as the 
subcommittee’s chief counsel. 





FIRST NEW RAILROAD IN FIFTY YEARS 


The first new railroad corporation in half a century became an 
entity with granting by the Interstate Commerce Commission of a 
certificate to the Great Southwest Railroad, Inc., on June 3, 1958, Finance 
Docket 19786. The railroad is authorized to own and operate about 
17 miles of rail line in the Dallas-Fort Worth area, known as the Great 
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Southwest Industrial District. Its authorized capital structure is $1.2 
million with 12,000 shares of common stock at $100 par value, which have 
been fully subscribed. 

Great Southwest Railroad, Inc., is expected to be operating in about 
five months, connecting with the Texas & Pacific and the Rock Island 
rail lines and providing interarea service to industry in what is con- 
sidered the nation’s largest planned industrial district,—5,000 acres in 
the center of the Dallas-Fort Worth area. 





TWO I. C. C. COMMISSIONERS CONFIRMED FOR FULL SEVEN-YEAR TERMS 


Commissioner Everett Hutchinson, Democrat of Texas, and Com- 
missioner Robert W. Minor, Republican of Ohio, whose present terms 
expire December 31, 1958, were again nominated by President EHisen- 
hower for new seven-year terms expiring December 31, 1965. These 
nominations were submitted by the Senate on July 24. 

Brief hearing on these nominations was held on July 30 by the 
Senate Committee on Interstate and Foreign Commerce. Senator John 
W. Bricker, Republican of Ohio, and a member of this Committee, favor- 
ably reported the nomination of Mr. Minor on July 30, and the Senate 
confirmed it on July 31. 

At this same time, Senator Lyndon B. Johnson, Democrat of Texas, 
and Majority Leader in the Senate, stated that Mr. Hutchinson’s nomi- 
nation, also favorably reported, had been fully considered by the Com- 
mittee on Interstate and Foreign Commerce and had received clearance 
of both Texas Senators. The Senate confirmed the nomination of Mr. 
Hutchinson the following day. 

Both Mr. Hutchinson and Mr. Minor were previously appointed by 
President Eisenhower to fill unexpired terms of former incumbents: 
Mr. Hutchinson was appointed in January, 1955, to round out the term 
of Commissioner Charles D. Mahaffie; and Mr. Minor, in January, 1956, 
the term of Commissioner J. Haden Alldredge. Mr. Mahaffie and Mr. 
Alldredge are now in private practice and are members of the Commis- 
sion’s bar and the Association of Interstate Commerce Commission 
Practitioners. 

Commissioner Hutchinson is Chairman of the I. C. C.’s Division One 
—Operating Rights—and is serving on the Commission’s Committee or 
Rules. Commissioner Minor is a member of Division Two—Rates, 
Tariffs and Valuation; and also Division Three—Rates, Safety and 
Service. He is a member of the I. C. C.’s Committee on Legislation. 





I. C. C. ADDITIONAL BUDGET REQUIREMENTS 


Cost to ICC of administering provisions of the railroad relief 
amendments is estimated at $500,000 for the present fiscal year. Con- 
gress has been asked to appropriate the money before it adjourns. As 
soon as the funds are available, ICC will start replenishing and revamp- 
ing its working forces to carry on. 
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About half of the agency’s bureaus will be in on the act. An addi- 
tion of 99 new members is contemplated. These will include examiners, 
inspectors and (mostly) clerical workers. The Managing Director’s 
office will need more clerical employes, as well, and so will ICC’s Infor- 
mation Service which anticipates an avalanche of requests. 

Under the so-called grandfather clause covering haulers of agri- 
cultural commodities, it is estimated that between 3,000 and 5,000 appli- 
cations will be pouring in. This provision involves much tedious work 
and calls for additional personnel. 

It is estimated that approximately 35 railroads will apply for loan 
relief. Meticulous care is attached to consideration of each application. 
The estimate is based on a knowledge of financial conditions in the rail- 
road world, rather than an actual canvass. The majority of the Class I 
rails, it is contemplated, will not apply for relief. 

No basis has been found for estimating the volume of work that 
will be placed on ICC under the rail-discontinuance provision. 

ICC’s officials have been right on the tail of the big batch of amend- 
ments as it progressed through Congress. They have been current at all 
times with the situation, figuring their needs under each of the new 
provisions. So much so, that the day the conferees agreed on the final 
wording on the bill, the ICC fiscal sharps were ready with their esti- 
mates of cost. A request for the additional $500,000 was sent that day 
(July 22) to the Hill, a bit in advance of the bill’s final passage. 


Naturally, ICC’s request for supplemental funds for the current 
fiscal year was approved by the Bureau of the Budget. Its experts also 
kept pace with the legislative progress of the amendments. 

The added labors thrust on ICC also will affect its budget request 
for the coming fiscal year of 1960. The $500,000 asked for this year is 
just an estimate that may be increased, in the light of actual experience, 
when the figures go to Congress for funds for fiscal 1960. 

Passage of the amendments came at a time when ICC was fairly 
deep in the task of making up its estimate of costs for the coming fiscal 
year. It also occurred before Congress had agreed finally on the exact 
amount to be given the agency for this fiscal year’s work. A total of 
$17.5 million had been requested for this year. The House clipped it 
somewhat, the Senate restored part of what the House cut and the 
conferees agreed on a compromise of $17 million. But the money hadn’t 
been appropriated and ICC’s work since July 1 had been financed under 
the terms of the usual continuing resolution adopted when the advent 
of a fiscal year beats congressional appropriations. 

Now much preliminary work done on the budget for fiscal 1960 will 
have to be reviewed and in many respects amended. Congress could 
hardly have picked a more inconvenient time—for ICC—to pass the 
amendments if it had sat up nights trying to figure it out.—Washington 
Signposts, Transport Topics, August 4, 1958. 
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CONGRESS APPROPRIATES $17 MILLION FOR I. C. C. 1959 BUDGET. 
SUPPLEMENTS WITH $300,000 TO FINANCE ADDITIONAL ACTIVITIES 
UNDER NEW PART V OF I. C. ACT 


The Independent Offices Appropriations measure, H. R. 11574, con- 
taining an appropriation of $17 million for the Interstate Commerce 
Commission’s fiscal year, ending June 30, 1959, was vetoed by President 
Eisenhower on August 4, 1958. In his veto message to the House of 
Representatives, the President stated he was returning the bill without 
his approval because of his ‘‘strong conviction that Congress should re- 
consider its action appropriating over half a billion dollars not presently 
needed in the civil service retirement and disability fund.’’ 

The new independent offices appropriations bill, H. R. 13856, carry- 
ing the I. C. C. appropriation of $17 million for the fiscal year 1959 
was passed by Congress late on August 23 and sent to the President. 

The supplemental appropriations bill, H. R. 13450, was cleared by 
Congress for the President on August 21. It will provide $300,000 addi- 
tional funds for the I. C. C. for salaries and expenses of the new regu- 
latory duties and administration of the rail loan guaranty program 
authorized in the ‘‘New Transportation Act of 1958,’’ signed by the 
President on August 12. The White House had recommended that the 
I. C. C. receive a supplemental appropriation of $500,000 to finance 
these activities. 

The 85th Congress adjourned sine die at 4 a. m., August 24, 1958. 





NOTICE TO I. C. C. PRACTITIONERS FROM THE SECRETARY OF THE 
COMMISSION REGARDING GENERAL RULES OF PRACTICE— 
EX PARTE NO. 55 


The General Rules of Practice provide: 


§ 1.4(c) In any proceeding when upon inspection the Commission is of the 
opinion that a pleading, document, or paper tendered for filing does not comply 
with this part or, if it be an application, does not sufficiently set forth required 
material or is otherwise insufficient, the Commission may decline to accept the 
pleading, document, or paper for filing and may return it unfiled, or the Com- 
mission may accept it for filing and advise the person tendering it of the 
deficiency and require that the deficiency be corrected. 


Respecting the foregoing, attention at this time is directed to excerpts 
from the following rules, and to the Commission’s desire that the re- 
quirements thereof be observed : 


$ 1.91(e) Each brief should include such requests for specific findings, 
separately stated and numbered, as the party desires the Commission to make. 


§ 1.96(a) Exceptions to the officer’s report with respect to statements of 
fact or matters of law must be specific and must be stated and numbered 
separately. If exception is taken to conclusions in the report, the points relied 
upon to support the exception must be stated and numbered separately. When 
exception is taken to a statement of fact contained in the report, reference also 
must be made to the page or part of the record relied upon to support the 
exception and a corrected statement must be incorporated. 


§ 1.101(d) If relief under this section [petitions for rehearing, reargument, or 
reconsideration] other than under paragraphs (b) [rehearing or further hearing] 





On 
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and (c) [modification of effective date] is sought, the matters claimed to have 
been erroneously ‘decided and the alleged errors or relief sought must be specified 
with the particularity respecting exceptions as outlined in § 1.96 (a), as should 
also any substitute finding or other substitute requirement desired by petitioner. 





1. C. C. FEES FOR COPYING, CERTIFICATION AND SERVICES 
IN CONNECTION THEREWITH 


Harold D. McCoy, Secretary of the Interstate Commerce Commis- 
sion, as of July 15, 1958, issued the following notice regarding fees 
to be charged by the Commission for certain of its services, as quoted 
here: 

Pursuant to the provisions of Title V of the Independent Offices 
Appropriation Act, 1952, (5 U. S. C. Section 140), as implemented by 
Bureau of the Budget Circular No. A-28 dated January 23, 1954, ad- 
dressed to Heads of Executive Departments and Establishments, the 
Interstate Commerce Commission has revised its schedule of fees for 
copying, certification and services in connection therewith, effective 
September 1, 1958. 

Certifications and copies of such tariffs, reports and other public 
records and documents on file with the Interstate Commerce Commission, 
as may be practicable to furnish, will be made on the following basis: 


1. Certificate of the Secretary 50 cents. 

2. Services involved in examination of tariffs or schedules for prepara- 
tion of photostat copies or certified copies of tariffs or schedules or 
extracts therefrom, at the rate of $3.50 per hour. 

3. Services involved in checking records to be certified to determine 
authenticity, the clerical work, etc., incidental thereto, at the rate 
of $2.50 per hour. 

4. Photostat copies of tariffs, reports and other documents at the rate 

of 80 cents per exposure. Copy of one or more pages may be made 

with one exposure, depending on size of page. 

Minimum charge of $1.00 will be made for service and/or photostats. 

Payment must be made in cash or by postal money order or check 

payable to the order of the Treasurer of the United States and sent 

to the Secretary of the Interstate Commerce Commission, Washington 

25, D. C. Remittance should not be drawn to the order of the Inter- 

state Commerce Commission or its Secretary. 

7. Transcripts of testimony and of oral argument, or extracts there- 
from, may be purchased by the public from the Commission’s official 
reporter. For the fiscal year ending June 30, 1959, the official re- 
porter is General Reporting Corporation, 939 D Street, N. W., Wash- 
ington, D. C., and the rates per page of approximately 200 words 
are as follows: 


oon 


35 cents per page for hearings or arguments held at Washington, 
D. C., and 


30 cents per page for hearings or arguments held at points in 
the United States other than Washington, D. C. 
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TRANSPORT MOBILIZATION PLANNING STUDIED BY ICC EXECUTIVE 
RESERVE AT SECOND CONFERENCE OF THE UNIT 


Broad view of plans being made for operation of domestic surface 
transportation facilities under mobilization conditions was presented on 
June 24, 1958, to 72 executives selected from transportation industries 
and concerns throughout the nation for service with the Interstate Com- 
merce Commission during a national emergency. The one-day orien- 
tation at Commission headquarters in Washington, D. C., was the second 
indoctrination briefing of the ICC unit of the National Defense Execu- 
tive Reserve. 

The executive reservists were welcomed by ICC Chairman Howard 
G. Freas. Commissioner Kenneth H. Tuggle, who is responsible for 
operation of ICC’s Transport Mobilization Staff, opened the program. 

The subjects presented and the speakers, in order of their appear- 
ance, included: Weapons Effects, by Charles K. Shafer, Director, 
Meteorological Division, Radiological Defense Office, FCDA; National 
Damage Assessment, by H. Burke Horton, Director, National Damage 
Assessment Center, ODM; Role of State and Local Governments in 
Survival Planning, by George B. Owen, Director, Survival Projects 
Division, Plans and Readiness Office, FCDA; The Military Role in 
Domestic Defense, by Brigadier General John Barclay Sullivan, Deputy 
G-3, Headquarters U. S. Continental Army Command; Role of the 
Federal Agencies in Mobilization and Defense, by Walter 8S. Rainville, 
Jr., Director of Research, American Transit Association; Role of the 
Executive Reservist, by E. F. Hamm, Publisher, ‘‘Traffic World’’; 
Mobilization of the Transport Industry, by Owen Clarke, Vice President, 
Chesapeake & Ohio Railroad; Our Transport Mobilization Plans and 
Programs, by Francis A. Silver, Chief of Mobilization Planning, I. C. C.; 
Meeting the Wartime Needs of Transportation’s Customers, by E. Gros- 
venor Plowman, Vice President—Traffic, U. S. Steel Corporation. 

In addition to the individual speakers, an industry-government 
panel discussed the effect which nuclear war might have on their seg- 
ments of the economy. The panel consisted of: John P. Coakley, Execu- 
tive Assistant to the Vice Chairman of the Board, The Ingalls Ship- 
building Corporation; J. Alex Crothers, Director of Port Development, 
Delaware River Port Authority, ICC Consultant; Warren C. Kendall, 
Consultant on Domestic Railroad Transportation, ICC ; George A. Meyer, 
Assistant Director, Bureau of Motor Carriers, ICC; Harold K. Osgood, 
Washington, D. C., Manager, Bunge Corporation, ICC Consultant; 
John W. Oehler, Vice President, A. L. Mechling Barge Lines, Inc. 


Summarizing the day’s orientation, Francis A. Silver, moderator of 
the program, stated: ‘‘Many aspects of defense mobilization have been 
rendered obsolescent by changing weapons systems. This is not true of 
the Executive Reserve Program. The whole concept of continuity of 
Government under conditions of a possible large-scale attack on the 
United States involves not only performance of essential functions by 
personnel presently in Government, but also prompt assumption of re- 
sponsibility by leaders from industry, the professions and labor through 
the medium of the National Defense Executive Reserve.’’ (Copies of 
individual presentations are available upon request). 
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ICC TRANSPORT MOBILIZATION STAFF ABOLISHED 


The Interstate Commerce Commission announced on August 7, that 
its Transport Mobilization Staff would be liquidated August 31, 1958, 
as funds to carry out defense mobilization responsibilities previously 
assigned to the Commission by the Office of Defense Mobilization were 
not included in current appropriations. 

Commissioner Kenneth H. Tuggle, in charge of ICC transport mobi- 
lization activities, stated certain programs of the Commission relating to 
mobilization will be on a stand-by basis pending clarification by the 
recently created Office of Defense and Civilian Mobilization of future 
plans for the Commission’s mobilization responsibility. These programs 
include the ICC Unit of the National Defense Executive Reserve and 
maintenance of a series of 12 self-triggered orders which have been dis- 
seminated to industry and become effective should a national state of 
civil defense emergency be declared. 

Most of the members of the Transport Mobilization Staff are ex- 
pected to remain with the Commission in other capacities. 





I. C. C. APPOINTMENTS 


Mr. Harry N. Booth, Bureau of Accounts, Cost Finding and Valua- 
tion, has been appointed examiner in charge of the Bureau’s St. Louis 
branch office. He has been with the Commission since 1920. Mr. Booth 


succeeds Mr. Carl M. Rice, who retired June 30, 1958, after 42 years of 
service with the Commission. 


Mr. N. Neil Garson is now associate general counsel of the Commis- 
sion. He was first employed by the I. C. C. in 1949 and holds his A.B. 
degree from the University of Georgia and an LL.B. from Georgetown 
University. 


Mr. B. Franklin Taylor, Jr., has also been appointed an associate 
general counsel. He began his service with the I. C. C. in 1956. He 
received his A.B. degree from Brown University and an LL.B. from 
Harvard Law School. He is a member of the Massachusetts, Rhode 
Island and the U. S. Supreme Court bars. 


Mr. Arthur J. Cerra, who joined the staff of the I. C. C. in 1957, 
is now an assistant general counsel. He obtained his LL.B. from George 
Washington University and is a member of the bar of the U. S. District 
Court, U. 8. Court of Appeals for the District of Columbia, U. 8. Court 
of Claims and the U. 8. Supreme Court. 





1. C. C. RETIREMENTS 


Miss Grace M. Eddy, attorney-advisor, Bureau of Finance, as of 
June 21, 1958. Miss Eddy joined the Commission staff in 1920. She 
obtained A.B., LL.B. and LL.M. degrees at George Washington Univer- 
sity. She is a member of the bar of the District of Columbia Supreme 
Court and the Court of Appeals. 
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Mr. William L. Covington, attorney-advisor, Bureau of Rates and 
Practices, effective June 30, 1958. Mr. Covington was first employed by 
the Commission in 1938. He obtained his B.S. and LL.B. degrees at 
Vanderbilt University and was admitted to the Tennessee bar in 1920. 


Mr. Walter T. Cantrell, hearing examiner, Bureau of Rates and 
Practices, as of July 31, after 32 years of government service. He was 
appointed to the Commission staff in 1926. He received a degree in 
electrical engineering from the University of Arkansas and his law de- 
gree from George Washington University. He also holds a M.S. degree 
in economics from American University. He is a member of the District 
of Columbia bar. 


Three field and service agents of the Section of Railroad Safety, 
Bureau of Safety and Service, retired as of July 31: 


Mr. August A. Hynds, San Francisco, California, who began his 
service with the Commission in 1922 and has served in Spokane, Oakland 
and San Francisco. 


Mr. Pryor L. White, Knoxville, Tennessee, who became a member 
of the I. C. C. staff in 1925. 


Mr. Rexford H. Wood, Syracuse, New York. Mr. Wood was first 
employed by the Commission in 1936. 





1. C. C. APPOINTS GEORGE LYNCH TO HEAD NEW RAIL 
LOAN GUARANTY SECTION 


The Interstate Commerce Commission announced August 15, 1958, 
that staff work in connection with its administration of the provisions 
of the Transportation Act of 1958 with respect to guaranty of loans to 
railroads and discontinuance or change of train or ferry service will 
be performed by its Bureau of Finance. 

A new Section of Loans has been established in that Bureau to 
process applications for guaranty of loans. Notices of the proposed 
discontinuance or change of train or ferry service by railroads, and 
applications for authority to effect such discontinuances or changes will 
be processed in the Section of Convenience and Necessity of the Bureau 
of Finance. 

Mr. George F. Lynch has been appointed Chief of the new Section 
of Loans. Mr. Lynch was graduated from the Wharton Evening School 
of the University of Pennsylvania in 1927, received a B.C.S. degree from 
Benjamin Franklin University in 1930, and later attended George Wash- 
ington University. He has been with the Commission since November, 
1928, and has served in various capacities in the Bureau of Transport 
Economies and Statistics, Bureau of Motor Carriers, and Bureau of 
Accounts, Cost Finding and Valuation. From December, 1950, to No- 
vember, 1953, he was Chief of the Defense Loans Section, Defense Trans- 
port Administration. 

The loan guaranty provisions are contained in a new Part V of the 
Interstate Commerce Act and authorize the Commission to guarantee 
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loans to the railroads up to a total of $500,000,000 for construction or 
acquisition of additions and betterments to the physical plant, or for 
maintenance of rail properties. 

Under the new section 13a, the Commission has been given authority 
to pass upon railroad proposals to discontinue or change rail or ferry 
service. Its authority formerly covered complete abandonment of a 
line of railroad or the operation thereof, but did not include partial 
discontinuance of service. 





1. C. C. MODIFIES ITS ORGANIZATION MINUTES TO CONFORM TO 
ADDITIONAL FUNCTIONS UNDER NEW PART V OF ACT 


The Interstate Commerce Commission, by notice issued August 14, 
modified its Organization Minutes, relating to its organization of division 
and boards and assignment of work, business and functions, effective 
immediately in the following particulars: 

In Item 4.6, Finance Division, add paragraphs (0) and (p) reading 
as follows: 

(o) Part V, relating to the guaranty of loans to common carriers by railroad, 


excepting matters relating to the closing of such transactions which are 
delegate , A. 6.6(b) hereof to the Commissioner through whom the 
i 


Bureau of Finance reports, unless certified to the Division by said Com- 
missioner. ‘ ‘ ‘ : : 
(p) Section 13a, relating to discontinuances or changes of railroad operations 


or services. 


Under Assignment of Duties to Individual Commissioners, designate 
the single paragraph under Item 6.6 as paragraph (a), and add para- 
graph (b) reading as follows: 


(b) Matters relating to the closing of transactions in accordance with such 
terms and conditions as may have been prescribed by the Commission or 
Division 4 under the provisions of Part V of the Act, including the execution 
on behalf of the Commission of contracts and other instruments incident to 
the closing of such transactions. The Commissioner may certify to Divi- 
sion 4 any matter which in his judgment should be passed on by that divi- 
sion, or the Commission. 


In Item 9.7, relating to Bureau of Finance, designate existing line 
(d), The Transfer Board, as line (e), and insert new line (d), providing 
for Section of Loans headed by Chief of Section, reading as follows: 


NII oacacclese <cotsesiastaressinattarastmniaies GU MI I, aicicccccasseckcescssiicivannscccannsecscnis 
In addition Item 8.3 has been restated as follows: 


_8.3 Except as to matters provided for in Items 8.4, 8.5, and 8.6, any such 
petition and any supporting or opposing documents in: (a) a proceeding decided 
unanimously with respect to the final conclusion by the psy yy, members 
of a division, except as indicated in (b), shall be considered by the Commission; 
and (b) a proceeding: 


(1) _not decided unanimously with respect to the final conclusion by the 
participating members of the division, or | a P 
(2) in which, without regard to the unanimity of the division, there is a 
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recommendation by a staff member that the petition be granted, or 
(3) relating to the application for approval of contract carrier rental con- 
tracts under authority of § 207.6(b) of Ex Parte No. MC-43, 


shall be considered by the appropriate division as constituted at the time the 
petition is processed and circulated for action; if the division grants the same, 
the petition will stand as granted by the division and denied by the Commission, 
and further proceedings will be before the division and under its direction. Any 
further decision, order or requirement of the division shall be subject to petition 
for rehearing or reconsideration as provided in the act. If the division does not 
grant the petition, it will be considered by the Commission. 





RULES GOVERNING LOAN GUARANTY APPLICATIONS 


By an order dated August 14, the Interstate Commerce Commission 
set forth the rules and regulations to govern the preparation of appli- 
cations filed with it requesting the guaranty under the new part V the 
Interstate Commerce Act against loss of principal or interest on any 
loan, discount, or advance, or on any commitment in connection there- 
with. Although not served through statutory channels these regulations 
will be published in a forthcoming issue of the Federal Register and a 
copy will be furnished interested members upon request. 





Recent Court Decisions 
By Warren H. Waener, Editor 


Transferred rights—collateral attack—Keystone restriction—groceries. 
Scott Truck Line, Inc. v. United States, et al. No. 5975 


On June 27, 1958, a three-judge court for the District of Colorado 
denied an injunction sought to enjoin the enforcement of a cease and 
desist order of the Commission against handling certain commodities not 
embraced by the motor carrier’s authority and hauling for shippers not 
within the ‘‘Keystone’’ restriction. 

Quoting from the court’s memorandum opinion: 


Seott Truck Line, Inc., sues to enjoin the enforcement of a 
cease and desist order of the Interstate Commerce Commission. 
Jurisdiction is conferred by 28 U. S. C. § 1336. Hearing and de- 
termination by a district court of three judges is required under the 
provisions of 28 U. 8. C. §§ 2325 and 2284. 

The predecessor of Scott in 1936 filed with the Commission an 
application under the ‘‘grandfather clause’’ of the Motor Carrier 
Act of 1935 for a permit to transport as a contract carrier by motor 
vehicle in interstate commerce certain special commodities over a 
defined route. In 1938 the Commission issued a ‘‘compliance 
order’’ which provided that upon compliance with certain require- 
ments a permit would be issued to the applicant for his motor con- 
tract carrier business. This order authorized the applicant to 
transport over defined routes ‘‘advertising matter and such general 
merchandise as is dealt in by wholesale and retail grocery and food 
business houses.’’ 

In 1943 a permit was issued which authorized the transporta- 
tion of the commodities over the routes, as such commodities and 
routes were defined in the compliance order, with the restriction 
that applicant’s operations as a motor contract carrier should be 
performed, 


‘‘# * * under special and individual contracts or agree- 
ments, 


With persons * * * who operate wholesale or retail estab- 
lishments, the business of which is the manufacture, processing 
or sale of groceries or food, * * *.’’ 


The Commission, in 1949, authorized the transfer of the permit 
to Seott and issued to Scott a permit containing the same terms and 
conditions as were in the permit held by its predecessor. 

In 1956 the Commission instituted an investigation concerning 
the practices of Scott in its operations under its permit. The mat- 
ter was presented to an examiner on a stipulation of facts and he 
found that Scott was transporting authorized commodities within 
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authorized territories but under contracts with shippers with whom 
it was not authorized to contract. 


Specifically the examiner found that: 


‘¢ # ® * respondent [Scott] is transporting lye, detergents, 
soaps and similar commodities * * * , under contracts with per- 
sons or companies who operate establishments the business of 
which is not the manufacture, processing or sale of groceries or 
food; that such transportation, in interstate or foreign com- 
merce, is not authorized by respondent’s permit No. MC-64114, 
and is therefore unlawful, and should be promptly discon- 
tinued.’’ 


An appropriate cease and desist order was entered by the Com- 
mission. All procedural prerequisites to the institution of this 
court action have been satisfied. 

From the stipulation of facts presented to the Commission it 
appears that Scott for several years had been transporting under 
special contract for four named shippers. The shippers and the 
commodities carried are thus described in the stipulation: 


‘‘That the business of said shippers is the manufacturing 
and selling of lye; cleaning compounds, liquid and dry; deter- 
gents; dish washing liquids and powder; and soap and soap 
compounds. None of the said companies engage in the manu- 


facture, processing, or sale of food or of any articles for human 
consumption which are customarily served as a food, or which 
are used in the preparation of food. 


‘*That the shippers operate wholesale establishments and 
the articles which are manufactured or processed and sold 
by them, are items generally handled by, carried in the inven- 
tory of, and sold by retail grocery and food business houses 
in the United States.’’ 


Thus it is conceded that the articles transported are within the 
commodity description set out in the permit. The action of the 
Commission is based solely on the ground that the shippers are not 
within the class defined by the clause restricting those with whom 
Scott could contract. This clause is known as a ‘‘Keystone’’ re- 
striction because it was first used by the Commission in its report 
in Keystone Transportation Company Contract Carrier Applica- 
tion, 19 M. C. C. 475. Such a restriction on the class of shippers 
with whom a contract carrier might contract has been upheld by 
the United States Supreme Court in Noble v. United States, 319 
5 5 Saw 

Scott urges that the inclusion of the Keystone clause in the 
permit was not proper because such limitation was not imposed by 
the compliance order. The compliance order was not a permit. By 
its own terms it was subject to change or modification by the Com- 
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mission until the permit issued.?7 The Commission had the power 
to include in the permit restrictions not contained in the compliance 
order. 

Scott urges that the permit which restricts it to contracts with 
‘persons * * * who operate wholesale or retail establishments, the 
business of which is the manufacture, processing or sale of grocer- 
ies or food’’ is an unlawful extension and distortion of the prin- 
ciples of the Keystone case. The import of the argument is that the 
original restrictions of the Keystone type were to define the busi- 
ness of a particular contract carrier by reference to whether the 
shippers served were wholesalers or retailers, whereas Scott’s per- 
mit contains the more narrow limitation authorizing contracts only 
with those who are engaged in the manufacture, processing or sale 
‘fof groceries or food.’’ As the Commission has the power to 
describe the business of a contract carrier in terms of the type or 
class of shippers served, it can do so in the manner employed here. 

The issue then narrows to the meaning of the word ‘‘groceries’’ 
as used in the Keystone clause. Scott says that it was intended to 
mean ‘‘all commodities customarily found in retail grocery or food 
business houses.’’ The argument proceeds on the basis that as soap 
and the various other items in question are customarily found in 
grocery stores, a manufacturer, processor or seller of such items is a 
manufacturer, processor or seller of groceries and, hence, one with 
whom Scott may contract under the Keystone clause. 

The Commission has found that the term ‘‘groceries’’ as used 
in Scott’s permit ‘‘means articles for human consumption which 
are customarily served as food, or which are used in the preparation 
of food, except fresh meats.’’ Such definition has been consistently 
applied by the Commission. 

Counsel for Scott refer to various dictionary, encyclopedia, 
and text book definitions of groceries and also to the definition of 
that term contained in the opinion of the Colorado Supreme Court 
in Allen v. Colorado Springs, 101 Colo. 498, 501, 75 P. 2d 141, 142. 
These are not persuasive, as we are dealing with the term groceries 
as used by the Commission which is charged with the administra- 
tion of the act. Here the Commission has held that a manufacturer, 
processor or seller of lye, liquid and dry-cleaning compounds, de- 
tergents, dishwashing liquids and powder, and soap and soap com- 
pounds is not engaged in the business of manufacturing, proces- 
sing or selling groceries or food. As there is a rational basis for such 
conclusion, the courts will not set it aside. 

The difference in language between the commodity clause and 
the Keystone clause does not create any ambiguity or uncertainty. 
The effect is clear. Under the Commission definition, soap is not 
included within the term ‘‘groceries.’’ At the same time soap is a 


7 The order reads that upon the satisfaction of certain conditions a permit 
shall be issued “unless otherwise ordered” in accordance with the specifications 
made a part of the order. 
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commodity generally found in a grocery store. Applying the two 
clauses together, Scott is authorized to transport soap under a con- 
tract with a manufacturer, processor or seller of groceries but not 
under a contract with a person who does not manufacture, process 
or sell groceries. 

The situation is somewhat similar to that considered in Nelson 
v. United States, [355 U. S. 554]. There a contract motor carrier 
contended that the phrase ‘‘stock in trade of drug stores’’ was a 
generic description of commodities by reference to place of sale 
and would entitle it to transport goods like those stocked in drug 
stores to any consignee within its territory. The court upheld the 
Commission in its position that the phrase had reference to in- 
tended use and authorized transportation of goods moving to @ 
drug store or ultimately intended to become part of the stock of a 
drug store. In its opinion the court commented on the use by the 
Commission ‘‘of a definite and distinctive linguistic pattern when- 
ever descriptions are made by reference to place of sale: * * *.’’ 

In the instant case Scott asserts the right to contract with 
anyone who manufactures, processes or sells commodities generally 
found in grocery stores. If such had been the intent of the Com- 
mission, it would have used appropriate language in the Keystone 
elause of Scott’s permit. 

Under Nelson v. United States, when there is no patent ambigu- 
ity, reference to the underlying grandfather operation is not per- 
missible to aid in the interpretation of a permit. The application 
of this rule would preclude consideration of Scott’s argument that 
the grandfather application of its predecessor shows contracts with 
wholesalers and hence it should not now be under any restriction 
in its dealings with wholesalers. However, we have examined the 
grandfather application and have found that it does not disclose 
any contract transportation for any person who was not engaged 
in the manufacture, processing or sale of food or groceries as the 
term groceries is defined by the Commission." 

Our examination of the original grandfather application and 
its supporting material does not sustain Scott’s contention that the 
permit, as interpreted by the Commission, violates the grandfather 
clause of the 1935 act in that it denies the right to carry on the 
operations which were conducted by Scott’s predecessor prior to the 
controlling date. Even if it did, the point could not be raised in 
this proceeding as it constitutes a collateral attack on the permit. 
As is pointed out in Nelson v. United States, supra, p. 561, the 


14 The shipping orders submitted in support of the grandfather application 
establish transportation for five shippers of the following items: crackers, 
coffee, pickles, meats, oleomargarine, salad dressing, sandwich spread and adver- 
tising. As to one shipper the general term “groceries” is used, but a detailed 
examination of the shipping orders shows that the following commodities were 
transported: tea, cheese, peanut butter, eggs, macaroni and like products, candy, 
oleomargarine, stearine, salad dressing, mustard, pickles, sauces, canned meats 
and canned soups. 
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remedy is to petition the Commission to reopen the grandfather 
proceedings. 

Scott sought and received the Commission’s approval for the 
transfer of this permit. It will not be heard in this proceeding to 
say that it is entitled to more than its predecessor had or the 
transferred permit gave. Any correction, modification or enlarge- 
ment of the permit can only be obtained in a direct proceeding 
before the Commission. 

It is deemed that this opinion sufficiently states the findings of 
fact and conclusions of law of the court. Further or additional 
findings and conclusions are not necessary. The clerk will prepare 
and submit a judgment denying the injunction and dismissing the 
case. 


Permit denied if common carrier now performs service in question—‘casual or 
occasional transportation” —administrative interpretation. 


Norris Edward Bass v. United States, et al. No. 415 


On June 30, 1958, a three-judge court for the Western District of 
Virginia declined to set aside an order of the Commission denying an 
application for a permit to operate as a contract carrier in charter 
service between Virginia and elsewhere in the United States. 

Quoting from the per curiam decision of the Court: 


The business of the plaintiff is that of transporting children 
to and from schools in Campbell County, Virginia. He has also 
been transporting special groups, usually, but not exclusively, 
school children and boy scouts, under charter contracts on educa- 
tional tours, camping trips and church-convention trips. He holds 
no permit from the Interstate Commerce Commission, although 
some of these trips are across state lines. His application asked 
the Commission to determine whether or not these interstate opera- 
tions were legally permissible without a permit, and if the Com- 
mission should hold that a permit was required, he asked that one 
be granted to him. 

I. 


In this proceeding, the plaintiff makes no contention that the 
fact findings of the Commission are not supported by substantial 
evidence. He contends, however, that by Title 49 USCA, Section 
309(b), being ‘‘fit, willing and able properly to perform the service 
of a contract carrier by motor vehicle,’’ he is entitled to a permit, 
notwithstanding the fact that a number of common carriers serving 
the same area are providing, in addition to their common carrier 
service, chartered contract service. The theory of the plaintiff is 
that the National Transportation Policy, . . . requires the Commis- 
sion so to administer the Act as to recognize and preserve ‘‘the 
inherent advantages’’ of all modes of transportation, subject to the 
provisions of the Act; that common carriers are engaged in one 
mode of transportation, and contract carriers in another, and that 
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considering the ‘‘inherent advantages’’ of both, it is not an answer 
to his application to say that contract services are being provided 
by the licensed common carriers, for, says the plaintiff, the public 
must not be ‘‘denied the service of a contract carrier, and forced 
to accept the substituted [charter] service of a common carrier.”’ 

The Commission and the five intervening common carriers who 
oppose the application contend that the common carriers operating 
in the area do in fact provide adequate charter service of the type 
which the applicant proffers; that the service the applicant pro- 
poses to offer the public is not essentially different from the charter 
service which the common carriers are already providing; and that 
there is no basis in law for any distinction between the charter 
services presently available and those the plaintiff seeks authority 
to provide. The defendants say that when the statute speaks of 
‘‘recognizing and preserving the inherent advantages’’ of the re- 
spective modes of transportation, it refers to something other than 
the mere incidental question of whether the charter service is being 
provided by licensed common carrier or by one who engages in 
contract carriage exclusively. 

The case of Schaffer Transportation Co. v. United States, 355 
U. S. 83, relied upon by the plaintiff, does not support his argu- 
ment. What the court there decided was that the existing rail 
service for shipments of granite did not excuse the Commission 
from comparing and considering the ‘‘inherent advantages’’ of 
shipments by motor service. We need not go so far as to adopt 
the defendants’ view that the ‘‘ modes of transportation”’ refer only 
to transportation by water, highway and rail, and to no other 
bases of comparison. ‘‘Modes of transportation’’ may possibly 
pertain to other differences. However, we do not agree that the 
National Transportation Policy adopted by Congress legislated, as 
the plaintiff contends, that, even though a particular type of 
charter service is made adequately available by common carriers, 
the Commission must nevertheless authorize duplicate service, when- 
ever the same is tendered, by contract carriers who are not com- 
mon carriers. In other words, we do not believe that Congress, in 
laying down its national policy, meant that, notwithstanding the 
existence of adequate contract charter service by common carriers, 
the Commission is still compelled to allow duplicate facilities by 
one who offers contract service exclusively. 

We hold that when an application is made for a permit to 
furnish contract service in an area already served in that fashion 
by common carriers, the Commission has the duty to determine 
whether the existing contract service is adequate and whether the 
additional proposed service will be inconsistent with the public 
interests and the national transportation policy. 


II. 


The further contention made by the plaintiff is based upon 
Title 49 USCA, Section 303(b) (1). This Section, it is true, ex- 
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empts from regulation by the Interstate Commerce Commission (ex- 
cept as to certain safety measures) motor vehicles employed solely 
in transporting children and teachers to and from school. We 
agree that, if the plaintiff limited himself to the transportation of 
children and teachers to and from school within the State of 
Virginia, the Interstate Commerce Commission could not regulate 
him, but we do not agree that he comes within the exempting pro- 
vision of Section 303(b)(9) for the reason that he is not, in the 
language of that provision, a ‘‘person not engaged in transporta- 
tion by motor vehicle as a regular occupation or business.’’ 

The purpose of Section 303(b)(9) is to exempt casual or 
occasional transportation of passengers or property by motor vehi- 
cle in interstate commerce by a person not engaged in transporta- 
tion by motor vehicle as a regular occupation or business. It is 
clear beyond question, however, that the plaintiff is regularly en- 
gaged in that occupation or business. 

While administrative interpretation cannot change a clear 
provision of the law, it may, in a doubtful case, assist in its inter- 
pretation. We do not think that the point is doubtful, but even if 
it were, it would be set at rest by the consistent administrative 
rulings of the Commission during the past twenty years that a 
person engaged in transporting in intrastate commerce by motor 
vehicle as a regular occupation is not exempt from regulation if 
he undertakes also even casual or occasional transportation of pas- 
sengers in interstate commerce. Interstate Commerce Commission 
Ruling No. 49, April 15, 1937, and Interstate Commerce Commis- 
sion Ruling No. 80, May 23, 1939. While the instances in which this 
view was formally declared by the Commission are not numerous, 
no instance has been cited to us wherein the Commission has de- 
parted therefrom. Although the facts are not precisely like ours, 
Webster Common Carrier Application, 72 M. C. C. 708 (1957) is 
analogous and is in accord with these rulings. 

The Commission found and concluded that the proposed service 
is not essentially different from the charter service afforded by 
the opposing motor common carriers; that the applicant has failed 
to show a real need for the proposed service which cannot be met 
by the existing carriers, and that he failed to establish that the 
proposed operation would be consistent with the public interest and 
the National Transportation Policy. The rejection of the plain- 
tiff’s application necessarily followed. 





Rail Transportation 


By Joun F. Donegan, Editor 


FORMAL MATTERS 
Utah Intrastate Rates 


Railroads parties to litigation concerning the Section 13 order issued 
by the Interstate Commerce Commission directing increases in certain 
intrastate freight rates in Utah, have petitioned the District Court to 
withhold an injunction which that Court was directed to issue by the 
Supreme Court on the latter’s finding that the Commission’s report and 
order originally upheld by the District Court should be set aside and the 
proceeding remanded to the Commission for further action in view of 
the Commission’s failure to support its findings with evidence not at- 
taining the ‘‘high standard of certainty’’ required by the Supreme 
Court’s earlier decisions. 

The petitioning railroads directed the Court’s attention to the fact 
that Public Law 85-625, ‘‘The Transportation Act of 1958,’ includes 
amendments to Section 13 (4) of the Interstate Commerce Act designed 
to ‘‘nullify’’ the consequences of the Supreme Court’s decisions in the 
Utah case and the Milwaukee Commuter Fare case. Specifically, the 
railroads asked that the District Court remand the proceeding to the 
Commission without enjoining its order so that further proceedings may 
be conducted by the Commission in the light of the new legislation. In 
the interim the carriers agreed to the maintenance of separate accounts 
to record the collection of the 15 percent increases authorized. Such 
funds would be refunded to shippers if on final review such action was 
required by the courts. 





L.C.L. Rates in Official Territory 


In the proposed report of Examiner Oren G. Barber, in No. 32290, 
made public by the Commission on August 1, it is recommended that the 
Commission should find that the proposed increases in rates on less-than- 
earload shipments weighing less than 5,000 pounds between points in 
official territory, by the imposition of arbitraries without regard to 
distance, have not been shown to be reasonable and just or nonprejudicial 
and nonpreferential. He recommended that the petition be denied and 
the proceeding dismissed. 





Joint Rates on Wheat from Montana Origins 


By an order dated July 14 and made public July 23, in No. 32015— 
Preston-Shaffer Milling Company v. Great Northern Railway Company, 


1 Please see “Smathers-Harris Bill S. 3778 Providing Relief to Rails and Other 
Carriers Becomes Public Law 85-625” published in this issue. 
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division 2 of the I. C. C. has found that the failure of the Great Northern 
(and in connection therewith the UP, Santa Fe, Milwaukee, NP and SP) 
to establish joint rates on wheat and wheat products from origins in 
Montana to destinations in Oregon south of Portland and in California, 
over routes through Milton-Freewater, Oregon, with transit at that point, 
is unduly prejudicial to the complainant’s mill there located and unduly 
preferential of competitors located on routes over which joint rates now 
apply, and that the public interest requires the establishment of such 
joint rates and transit privileges. 





Eastern Railroad Mail Pay Increases 


On June 27 the I. C. C. released its report and order dated June 23 
in Railway Mail Pay Application of Eastern Railroads 1956, No. 9200, 
approving a new schedule of mail pay rates, effective September 1, 1958, 
together with the same regulations as had been previously approved for 
the southern and western railroads. The average increase for the future 
is estimated to be about 30 per cent. The Commission also authorized a 
retroactive increase in the eastern railroads’ mail pay of 30 per cent for 
the period November 1, 1957 to August 31, 1958, 25 per cent from No- 
vember 1, 1956 to October 31, 1957 and 20 per cent from July 3, 1956 to 
October 31, 1956. 

By order made public on August 6th the I. C. C. denied a petition 


filed by the Postmaster General for reconsideration and rehearing of the 
order authorizing the increase in mail pay rates for certain Eastern 
railroads. The Commission, however, provided that the effective date of 
its order was being postponed from September 1 to October 1, 1958. 





Reciprocal Switching—Richmond, Va. 


In its report and order in I & S 6736, served July 11, 1958, division 
2 of the I. C. C. has found (Commissioner Murphy dissenting in part) 
that schedules originally filed to become effective on March 8, 1957 by 
the Southern Railway Company, which proposed to discontinue recip- 
rocal switching at Richmond, Va., on competitive traffic to or from 
certain paper manufacturing companies and the Virginia Electric and 
Power Company, are not shown to be just and reasonable. 

In finding that the Southern had failed to prove (as required by 
section 15(3)) that the proposed cancellation was consistent with the 
public interest, the majority of division 2 found that the schedules would 
in part cancel the joint rates for the movement of coal which has been 
moving to Richmond by way of the N&W, thence the Seaboard or Coast 
Line. Noting that the joint rates would continue to apply by way of the 
N&W and thence the Southern, the Commission found that this route 
being shorter was capable of providing service superior to that over the 
other routes. To this extent it was convinced that adequate provision 
had been made for the needs of the shipping public. In all other re- 
spects it found that the Southern’s proposal would result in a substantial 
diminution of service to the public. 
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In the course of his dissent Commissioner Murphy stated that he 
would find the proposed schedules unlawful because of unjust dis- 
crimination. 





Terminal Switching Services 


By its further report issued under date of June 4, the I. C. C. has 
found, upon further hearing, that modification is required of its prior 
findings that certain switching services performed by the Rio Grande 
and the Union Pacific at the Midvale, Utah, plant of the United States 
Smelting, Refining and Mining Company without charges in addition to 
the line-haul rates were in violation of section 6(7) of the Interstate 
Commerce Act. 

In summary, the Commission now finds that the switching services 
proposed by the industry in receiving and delivering interstate carload 
traffic, as described in some detail in the report, are services which the 
respondent carriers, except as noted in the report, are obligated to per- 
form under the line-haul rates. It also finds that on in-bound carload 
shipments of crude ores, concentrates and residues, the common-carrier 
services under the line-haul rates end upon delivery by the carriers at 
the thaw houses of cars moved directly to such houses, or at the sampling 
points of cars moved directly to the latter points; and that the perform- 
ance of carrier services beyond the designated points without reasonable 
compensation therefor would be a violation of section 6(7). 





ABANDONMENTS 
NYC and Erie Ferry Service 


The New York Central and the Erie last week filed notices with the 
Interstate Commerce Commission of their respective intentions to dis- 
continue passenger ferry operations across the Hudson River. In plead- 
ings to the Commission each of the railroads drew attention to the fact 
that the Commission had in August of 1957 authorized such abandon- 
ments, but that a permanent injunction issued by a U. 8S. District Court 
in New Jersey restrained discontinuance of service and that appeals 
of such decision had been filed with the U. S. Supreme Court. 

The Erie drew attention to the fact that ‘‘The Transportation Act 
of 1958’’ authorized the Commission to approve such abandonments 
even though they represented simply a curtailment of rail operations. 





PROCEDURE 
1. C. C. Instructions for Preparation of Abandonment Applications 


By order served through statutory channels on August 15, the Com- 
mission noting that the provisions of section 13a of the Interstate Com- 
merce Act, as amended, became effective immediately upon signature by 
the President on August 12 of S. 3778, has issued revised rules with 
respect to the preparation of notices and petitions to be filed with respect 
to the proposed discontinuance or change of the operation or service of 
any train or ferry pursuant to the newly enacted sections of the Act. 





Motor Transportation 
By Frrirz R. Kaun, Editor 


Bell Potato Chip Heard from Again 


A further challenge to the Commission’s practice of determining 
the reasonableness of motor common carrier rates charged on past ship- 
ments, established in Bell Potato Chip Co. v. Aberdeen Truck Line, 43 
M. C. C. 337, and recently sustained in United States v. Davidson Trans- 
fer & Storage Co., Inc., 302 I. C. C. 87, has been presented by the report 
and order recommended by Examiner George A. Dahan in Docket 32330, 
Columbus Coated Fabrics Corp. v. Wilson Freight Forwarding Co., 
served June 30, 1958. 

Recognizing that the Commission in the Davidson case had expressly 
overruled his finding therein made that Montana-Dakota Utilities v. 
Northwestern Public Service Co., 341 U. S. 247, served as a bar to the 
Commission’s determination of the reasonableness of rates charged in 
the past, Examiner Dahan averted a head-on clash with the Commission 
and premised his recommended dismissal for want of jurisdiction on 
other grounds. Insofar as the complaint alleged that the assailed rates 
were inapplicable in violation of section 217 (b) of the Interstate Com- 
merce Act, Examiner Dahan pointed out that any rights that the com- 
plainant may have had with respect to shipments made more than two 
years prior to the institution of the companion court action were ex- 
tinguished by the running of the statute of limitations in section 204a(2) 
of the Act; with respect to shipments made within two-year period the 
complainant’s remedy lay in the courts, and therefore there was no 
need for filing a complaint with the Commission. 

On the issue of reasonableness of the rates, Examiner Dahan, quoting 
LaSalle & Bureau County RR. v. C. & N. W. Ry., 15 1. C. C. 269, said 
the, ‘‘Commission is entirely without power to modify the published 
tariffs of carriers save in the manner prescribed in the act itself.’’ He 
then pointed out, ‘‘The complaint refers to no provision of the act 
authorizing the filing of the instant complaints with the Commission .. . 
Section 216(e) authorizes the filing of complaints with the Commission 
against any ‘rate, fare, charge’ ‘in effect or proposed to be put in effect.’ 
The complainant must be against a present rate or proposed rate which 
violates Section 216 or 217, and not a past rate. Paragraph (e) further 
provides that whenever ‘the Commission shall be of the opinion that any 
individual or joint rate’ ‘demanded, charged or collected’ ‘is or will be 
unjust or unreasonable’ ‘it shall determine and prescribe the lawful 
rate’ ‘thereafter to be observed.’ The inference to past shipments in 
paragraph (d) by ‘service rendered’ is present in paragraph (e) by 
rate ‘charged or collected.’ But the complaint must be against a 
present or proposed rate, and the Commission’s opinion must be in 
connection with a present or proposed rate. The intent of Congress in 
paragraph (e) concerned present rates (rates still in effect) on past 
shipments as distinguished from past rates on past shipments.’’ 
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In the meantime, on the strength of the Davidson case, the Commis- 
sion continues to make determinations of the reasonableness of past rates 
on past shipments, as in Docket MC-C-2009, Ditto, Inc. v. Pacific Inter- 
mountain Express Co., decided May 6, 1958; Docket MC-C-1966, Hewitt- 
Robins, Inc. v. Red Star Express Lines, decided May 13, 1958; and 
Docket 32208, Eddy Paper Corp. v. Consolidated Freight Co., decided 
June 2, 1958. In Docket MC-C-2100, C. G. Hussey & Co. v. Roadway 
Express, Inc., decided May 26, 1958, the Commission, division 3, dis- 
missed the complaint because the complainant had failed to pay the 
earrier the applicable charges and hence had not instituted a suit in 
court to recover damages, citing Advance Paint Co. v. Ellis Trucking 
Co., Inc., 302 I. C. C. 701. In another proceeding in which the Commis- 
sion dismissed the complaint challenging the reasonableness of motor 
common carrier rates charged on past shipments for the reason that no 
suit had been brought, Docket MC-C-2035, Sinclair Pipe Line Co. v. 
Transamerican Freight Lines, Inc., decided April 28, 1958, Commissioner 
Winchell dissented. He said, ‘‘Here, we have the not uncommon situa- 
tion where the through rate exceeded the aggregate of the intermediate 
rates. The Commission has generally held in such circumstances that the 
through rate is prima facie unreasonable. Clearly then the complaint 
is not moot and in view of the Commission’s past declarations, it cannot 
be considered frivolous. I would consider the complaint on its merits.’’ 





Fine Lines Drawn in Complaint Cases 


In Docket MC-C-1674, Sims Motor Transport Lines, Inc., Revocation 
of Certificate, decided May 27, 1958, the Commission, citing Kulp & 
Gordon, Inc., Interpretation of Certificate, 72 M. C. C. 423, held that the 
terms ‘‘iron and steel articles’’ and ‘‘iron and steel products’’ are 
synonymous. It determined that the term ‘‘iron and steel’’ has been used 
in operating authorities for a number of years to authorize the trans- 
portation of such items as pigs, ingots, blooms, slabs and billets. The 
term ‘‘iron and steel articles’? has been understood to include rough 
or semifinished articles made from iron and steel, such as nails, bolts, 
castings, manhole covers, pipe and forgings. Neither term, found in 
the respondent certificates, was broad enough, however, to authorize the 
transportation of tractors, tractor engines, tractor parts and the like, 
even though made of iron and steel. 

The term ‘‘textile products,’’ however, was held by the Commission, 
division 1, to include dresses, blouses, trousers, shirts, pants and gloves, 
in Docket MC-C-1920, Atlanta-New Orleans Motor Freight Co., Inc. 
v. Floyd & Beasley Transfer Co., Inc., decided May 29, 1958. ‘‘Ma- 
terials,’’ which are used as ingredients or parts of a finished product, 
‘*supplies,’’? which are consumed in or used to maintain or operate a 
plant, and ‘‘equipment,’’ which refers generally to the physical facilities 
for production, were held not to fall within the scope of the respondent’s 
**textile products’’ authority. 

In Docket MC-C-2111, M. I. O’Boyle & Son, Inc. v. Miller Motor 
Line, decided May 26, 1958, the Commission, division 1, held that liquid 
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‘wax cannot be considered to be a liquid chemical, thereby following the 
listing in Descriptions in Motor Carrier Certificates, 61 M. C. C. 209. 

Common control by Mr. Bill Watkins of the defendant motor 
common carrier and a noncarrier enterprise, Herman Sausage Com- 
pany, Ine., did not place competing carriers at an undue and unfair 
disadvantage in soliciting and obtaining traffic at points where they and 
the defendant competed, held Examiner Charles H. Reigner in his report 
and recommended order in Docket MC-C-2123, Alterman Transport 
Lines, Inc. v. Watkins Motor Lines, Inc., served May 15, 1958. Contrary 
to Geraci Contract Carrier Application, 7 M. C. C. 369, and Shoemaker 
Common Carrier Application, 44 M. C. C. 765, there was no convincing 
evidence here, said the Examiner, to indicate that the private-carrier 
trucking operations by Herman Sausage Company, Inc., have or will give 
the defendant any economic advantage over the complainants. 

The buy-and-sell operations of Dreher Cement Service were found 
not to constitute bona fide private carrier operations by Examiner David 
Waters in his report and recommended order in Docket MC-C-2151, 
Dreher Cement Service Investigation of Operations, served May 15, 1958. 
While no definite conclusion could be reached as to which one of the 
four businesses engaged in by the respondent was its ‘‘ primary business,’’ 
the buying and selling of cement as a ‘‘dealer’’ was a substantial part of 
its overall business. Yet, the Examiner found, it did not operate as a 
legitimate ‘‘dealer’’ in cement. All facts considered, it was clear that 
the respondent engaged in the transportation of cement for compensation 
with a purpose to profit from the transportation as such, within the 
meaning of Woitishek Common Carrier Application, 42 M. C. C. 193. 

That the defendant motor common carrier of general commodities 
eould not deliver a crated commercial refrigerator through the complain- 
ant’s receiving door utilizing the line-haul equipment in which it had 
been transported and that delivery thereafter was effected by the de- 
fendant at its dock where the shipment was transferred to a two-ton 
flatbed stake body truck furnished by the complainant did not indicate 
that the defendant had violated its operating authority, held the Com- 
mission, Division 1, in Docket MC-C-1744, Ray L. Yount v. Modern 
Transfer Co., May 28, 1958. The defendant performed no operations 
which involved the use of special equipment either for loading, unloading 
or for the over-the-road transportation of the crated refrigerator, and 
therefore the transportation was within the defendant’s authority to 
transport ‘‘general commodities, except . . . commodities requiring 
special equipment.’’ 





Commerce Cases of Interest 


The density of electric light bulbs has increased and the incidence 
of damage to them has decreased sufficiently during the past ten years 
to warrant the reduction in the classification rating on these, held 
Examiner Lawrence B. Dunn in his proposed report in Docket 32200, 
Classification Ratings on Electric Lamps. 
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In Docket MC-C-2075, Geigy Chemical Corporation v. Burlington 
Truck Lines, Inc., decided June 12, 1958, the Commission, division 3, 
approved the truckload rates charged on two shipments of fiber cans. 
Though each shipment weighed only about 5,000 pounds, they filled the 
semi-trailers of the defendants to their full visible capacity, and there- 
fore the Commission held they were subject to the truckload charge based 
upon a minimum weight of 16,000. Application of the less-than-truck- 
load rate would have resulted in lower charges to the shipper-complain- 
ant, but the Commission said, ‘‘Obviously such earnings [based upon the 
1-t-l rate] are very low and, in the absence of a stronger showing than 
appears on this record, may not be regarded as compensatory for the 
service performed on these shipments. The Commission acknowledged 
that in Eljer Co. v. Bowman Motor Freight, 54 M. C. C. 486, it had 
found, in part, that ‘‘without justification therefor, charges on a single 
shipment which exceed the aggregate of charges on two shipments, the 
total weight of which is the same as that of the single shipment, are 
unreasonable.’’ It said, however, ‘‘Therein, the issue was not one of 
minimum charges for light and bulky articles utilizing the entire capa- 
city of the vehicle. Moreover, there was no showing that the weights 
of the shipments constituted capacity loads or that they were tendered 
as truckload shipments.”’ 

The surcharge of 50 cents per shipment imposed by the defendant- 
members of the Middlewest Motor Freight Bureau was sustained by the 
Commission, division 2, in Docket MC-C-2022, The Atchison Chamber 
of Commerce v. A & B Transfer, Inc., decided May 22, 1958. Commis- 
sioner Murphy, dissenting, said he would, ‘‘find the 50-cent surcharge 
contained in the minimum charge provision to be unlawful. This con- 
clusion is consistent with findings by the entire Commission in Sur- 
charges, New York State, 62 M. C. C. 117, and Surcharge on Small 
Shipments within Central States, 63 M. C. C. 157. Such a surcharge is, 
in my opinion, unlawful per se, and the vice is not dependent upon the 
amount of the same.’’ The majority disagreed, however. Referring to 
the Small Shipments case, it said, ‘‘the Commission found unjust and 
unreasonable a surcharge of $1.50 a shipment because it was unduly 
disruptive of the class-rate structure to the disadvantage of the carriers 
and shipping public. The purpose of classification is to give recognition 
to the differences in transportation characteristics of the various articles 
transported, and a surcharge tends to negate the ratings thus established. 
However, the degree of negation depends greatly upon the amount of the 
surcharge. The evidence before us fails to show that the assailed 50-cent 
surcharge has had any material competitive effect upon the complainants’ 
members, and on this record we are unable to find that it is unlawful.’’ 

In that same proceeding the Commission, division 2, also concluded 
that the dissimilarity in transportation conditions precluded a finding 
that the truckload commodity rates to and from Kansas City constituted 
a proper standard by which to measure the justness and reasonableness 
of the assailed less-than-truckload class rates to and from Atchison and 
Leavenworth, 50 and 25 miles away, respectively. 

An approximately seven percent increase in the motor common ecar- 
rier class and commodity rates published by the Rocky Mountain Motor 
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Tariff Bureau was approved by the Commission, division 2, in I & S 
Docket M-10330, Increases—Transcontinental-Intermountain Coast, de- 
cided May 12, 1958. 

Reduced commodity rates on semi-finished latex impregnated paper 
not higher than the rates on the finished product, masking tape having a 
greater value and a lesser density than the former, were approved by 
the Commission, Division 3, in I & S Docket No. M-10313, Paper— 
North Brunswick, N. J., to Decatur, Illinois, decided May 1, 1958. 
Similarly in I & S Docket M-10585, Asbestos Waste—In Central Terri- 
tory, decided May 28, 1958, the Commission, division 3, allowed reduced 
commodity rates on asbestos shorts or waste, the residue from the manu- 
facture of building materials, no lower than the rates maintained by the 
respondents on building materials. 





Competitive Effect of Proposed Purchase Considered 


Examiner M. L. Winson in his report and recommended order in 
Docket MC-F-6488, Interstate Motor Freight System—Control—Mosko- 
witz Motor Transportation, Inc., served May 21, 1958, found that if the 
proposed transaction were approved, Interstate, with its vast territorial 
coverage, modern equipment and facilities, mass purchasing power, abun- 
dant financial resources, and short routes to and from the affected area, 
would confront protestants with a radically different and more formid- 
able competition than they had heretofore encountered. ‘‘The benefits 
which would accrue to the public from the proposed transaction,’’ said 
the Examiner, ‘‘would be more than offset by the diversion of traffic 
from protestants, the disruption of the precarious competitive balance 
in the considered territory, impairment of the service of the nine pro- 
testants with high operating ratios, and the probable bankruptcy of 
some of them.’’ He added, ‘‘The Commission should take official notice 
that the nation’s economy is in a period of recession, so that the com- 
petitive situation in this territory is probably worse than depicted in 
this report. Approval of the transaction would not foster healthy eco- 
nomic conditions therein, and hence is not in accord with the national 
transportation policy.’’ 





Operatioris Found to be For-Hire Transportation 


Reversing its prior report the Commission, division 1, in MC-116543, 
Roy J. Vollbracht Contract Carrier Application, decided June 27, 1958, 
determined that transportation arrangement between applicant grain 
and feed dealer and Quaker Oats Company for the delivery of livestock 
feed to various points throughout Illinois constituted contract carriage 
rather than private carriage. Conceding that the conclusions it previ- 
ously reached were erroneous the division generalized, ‘‘If a person is 
engaged primarily in a noncarrier business, and the transportation is 
solely within the scope of and incidental or secondary thereto, and is 
only an instrument in furthering such business, then such operations 
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come within the definition of private carriage as set forth in section 
203(a) (17) of the Act, and no specific authority to conduct such trans- 
portation service is required ; on the other hand, a person having a bona 
fide business unrelated to transportation may also be a carrier for-hire if 
it appears that the transportation he performs is not primarily in 
furtherance of his noncarrier interest, but rather is performed with a 
purpose to profit from the transportation as such.’’ The Commission’s 
language substantially is in agreement with the revised language of 
section 203(c) of the Interstate Commerce Act exempting private trans- 
portation from economic regulation by the Commission if ‘‘such trans- 
portation is within the scope, and in furtherance, of a primary business 
enterprise (other than transportation) of such person.’’ 

In MC-C-2063, Driver Service, Inc. et al.—Investigation of Opera- 
tions, decided July 17, 1958, the Commission, division 1, found that the 
joint undertaking of Trac-Tra Rentals and Driver Service, occupying 
adjoining offices with a connecting inner door, whereby the former held 
itself out to furnish equipment to shippers and the latter would provide 
drivers for movement of their traffic, constituted for-hire motor carriage 
in violation of the provisions of the Act as conducted without certificate 
or permit. Distinguishing Interstate Commerce Commission v. Vincze, 
151 F. Supp. 449, and ICC v. Transport Rental System, Inc., as yet 
unreported, as turning on failure of proof of the facts necessary to estab- 
lish that the operations considered were unlawful, the Commission opined 
that the record in instant proceeding established beyond dispute the 
unlawful character of respondents’ operations. 

The operations of one Robert Allen were found to be unlawful in 
report and recommended order of Examiner Charles H. Riegner in 
MC-C-2132, Robert Allen et al_—Investigation of Operations and Prac- 
tices, served July 25, 1958. The arrangement whereby Allen served as 
the hub for the coordination of the hiring of drivers and the rental of 
equipment for shipments originating in Florida, ‘‘call it what you may,’’ 
were unlawful. Examiner Reigner was sufficiently distressed by the 
scheme that he quoted from the joint brief of the Florida Railroad and 
Public Utilities Commission and several motor common carriers declar- 
ing, ‘‘the evidence proves that the ‘Robert Allen Plan’ is the most in- 
genious and complex scheme in the prolonged history of meretricious. 
attempts to evade the provisions of the Motor Carrier Act.’’ 





Rate Adjustments Approved 


Adoption of two rules providing that commodity rates published 
to and from more distant points shall apply to and from intermediate 
points when such rates are lower than the rates which would otherwise 
apply on a given article between the same points over a particular route, 
designed primarily to make applicable to and from the intermediate 
point of La Porte, Ind., the commodity rates which were applicable to 
and from Chicago and several Indiana destinations, was approved by the 
Commission in I & S M-9835, Intermediate Rules-Between IU. and Ind., 
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decided June 26, 1958. The majority agreed with the respondents ‘‘that 
rates which have long been applied to more distant points afford ade- 
quate support for a finding that such rates would be reasonable for ap- 
plication at intermediate points over the same routes, in the absence of 
some indication that they are below a compensatory level or are violative 
of some other provision of the Interstate Commerce Act. While these 
rates as applied to the more distant points apparently are depressed 
below the normal level, there is no claim by the Bureau that they are 
not compensatory to such points, and thus no reason appears for as- 
suming that they would not be compensatory to the less-distant inter- 
mediate points.’” Commissioners Freas, Hutchinson, Minor, Mitchell 
and Murphy dissented. Chairman Freas, joined by Commissioner 
Minor, felt that the presumption that the rates to La Porte were un- 
reasonable had been rebutted by the showing of unlike competitive con- 
ditions at the points beyond. Commissioner Murphy, joined by Com- 
missioner Mitchell, agreed with the majority that the relationship be- 
tween La Porte and the more-distant points was unconscionable on its 
face but felt that the Commission should not approve the extremely low 
rates applicable to those points. 

In 1 & S M-8380, 'Class Rates & Ratings—Malone Freight Lines, Inc., 
decided June 25, 1958, the Commission, on reconsideration of its prior 
report, found the proposed reduced motor-carrier classification ratings 
and rates on cotton tire cord and fabric between points in the South and 
East to be just and reasonable. The Commission seemed impressed that, 
‘*Cotton tire cord and fabric have transportation characteristics which 
appear to be similar to, or more favorable than, those of unfinished cot- 
ton piece goods.’’ It continued, ‘‘The respondent has maintained rates 
on these products on the same level between points in the South, and 
carriers parties to the protestant’s tariffs have done likewise between 
points in the South and the East. The respondent has moved a con- 
siderable volume of traffic on the proposed level of rates, more than 2 
million pounds of unfinished cotton piece goods in March 1956. The 
rate comparisons thus made afford strong evidence that the proposed 
rates are reasonably compensatory for the total transportation service 
performed thereunder, and that they reflect a reasonable classification 
of the considered commodities.’” Commissioner Arpaia, concurring 
specially, expressed his dissatisfaction with the respondent’s cost evi- 
dence as indicative that the rates are compensatory. He said, ‘‘In this 
particular instance, we do not have the evidence of the actual costs of 
performing the service because the operating costs of the owner-operators 
[used exclusively by the respondent] are unknown. However, on the 
particular facts presented here, these costs are not essential to a deter- 
mination of whether proposed rates are reasonably compensatory and 
just and reasonable.’’ Chairman Freas disagreed. In a strongly 
worded, four-page dissent in which he was joined by Commissioners 
Winchell and Minor, Chairman Freas observed, ‘‘It requires no special 
knowledge in transportation matters to foresee the resulting chaos in the 
trucking industry if we consistently allow a single motor common car- 
rier, which relies exclusively on sub-haulers to perform its transportation 
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obligation for a percentage of the gross revenues, to cut rates below a 
reasonable normal level for the sole purpose of attracting traffic away 
from other motor common earriers. As pointed out in my previous 
dissent, this will either force these other carriers likewise to engage in 
such leasing practices or to forego the traffic. In any event, common 
carriers will be reluctant to invest capital in terminal equipment and 
other transportation facilities to meet the needs of commerce. Nor can 
there be any assurance that there will be a dependable supply of sub- 
haulers willing to transport all traffic at these residuum rates.’’ 

The respondent’s extensive use of purchased transportation how- 
ever, did not alarm Commissioners Winchell and Minor, who together 
with Commissioner Murphy, made up division 2 which approved pro- 
posed initial truckload rates on petroleum products in I & S M-10318, 
Petroleum Products—Wright Motor Lines, Inc., decided June 27, 1958. 
The division was not persuaded that the protestants had met the burden 
that was upon them that the proposed rates, being initial rates, were 
other than just and reasonable. 

Proposed assembling and distribution rates on less-than-truckload 
and any-quantity shipments weighing less than 10,000 pounds between 
Baltimore and points on the eastern shore of Maryland were found 
not shown to be just and reasonable by the Commission, Division 3, in 
I & S M-10600, Assembling Rates—Between Baltimore and Md., decided 
July 11, 1958. Referring to Definition of Freight Consolidators, 43 
M. C. C. 527, the Commission said it there ‘‘found that a difference be- 
tween class rates and assembling rates approximating 85 percent of the 
corresponding class rates published to apply on less-than-truckload ship- 
ments from various origins to Chicago, Ill., was justified by differences 
in the respective conditions under which the instrumentalities or serv- 
ices of the carrier were employed or utilized. The special conditions 
which were there found to justify the assembling rates included elimina- 
tion of soliciting expense; lessening of the costs of rating, billing, and 
the handling of claims; and savings in delivery costs.’’ In the instant 
proceeding, however, the Commission said, ‘‘No special conditions are 
shown indicating a difference in the manner in which the respondent’s 
facilities and service would be utilized under the proposed rates, nor is 
there any indication of operational savings which would flow from such 
use. Thus, no justification appears for the substantial reduction pro- 
posed under the normal rate level. In these circumstances, the sus- 
pended schedules may not receive our approval.’’ 





Second Proviso Determinations 


Multiple-state operations under the commercial zone exemption of 
section 203(b)(8) of the Interstate Commerce Act serves to destroy an 
intrastate motor carrier’s claim as one ‘‘engaged in operation solely 
within any State’’ and defeats its right to continue so-called ‘‘reg- 
istered’’ operations under the second proviso of section 206(a) (1), held 
the Commission, division 1, in MC-74164 (Sub-No. 3), West Farms Ez- 
press, Inc., Common Carrier Application, decided June 30, 1958. Dis- 
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tinguishing Peters Common Carrier Application, 73 M. C. C. 331, where- 
in the Commission found that a carrier engaged in multiple-state opera- 
tions under the agricultural exemption of section 203(b) (6) neverthe- 
less is eligible to engage in interstate operations under the second 
proviso, the Commission said, except where broad and liberal interpreta- 
tion must be given to the agricultural exemption, the second proviso 
must be strictly construed and applied. 

In MC-96837, N. C. Purdie Corporation Second Proviso Determina- 
tion, decided June 30, 1958, by the Commission, division 1, the intrastate 
rights sought to be ‘‘registered’’ under the second proviso of section 
206(a)(1) of the Interstate Commerce Act were found not to duplicate 
the interstate rights previously granted the carrier and sold by it subject 
to a Commission-imposed condition that the retained intrastate rights 
not be used to render a duplicate service. An intervening sale of a 
portion of the carrier’s intrastate rights to the carrier that had pur- 
chased the interstate rights rendered the carriers’ operations sufficiently 
different that the applicant’s proposed operations under the second pro- 
viso will not violate the condition upon which the transfer of the inter- 
state rights was approved. 

Examiner Alfred B. Hurley in his report and recommended order 
in MC-96938, Wendell Chandler—Operations Under Second Proviso, 
served July 14, 1958, found that, though the applicant’s brother is an 
officer and stockholder of a multi-state carrier, there was no evidence that 


there would be any common control or management and that applicant 
was entitled to engage in interstate operations within the State of 
Arkansas under the second proviso. 





Elimination of Gateway Approved 


‘*TIn an application such as the instant one,’’ said the Commission, 
Division 1, in MC-84605 (Sub-No. 4), Anchor Van Lines, Inc., Extension 
—Elimination of St. Mary’s County Gateway, decided July 3, 1958, 
‘involving the elimination of a gateway and seeking authority which 
would enable operation over more direct routes, the essential facts to be 
determined, in the absence of testimony of public witnesses, are: (1) 
whether applicant is actively transporting a substantial volume of traffic 
from and to the points involved by operating in good faith through the 
gateway, and in so doing, is effectively competing with the existing car- 
riers, and (2) whether the elimination of the gateway requirements 
would enable applicant to institute a new service or a service so different 
from that presently provided as to materially improve applicant’s com- 
petitive position to the detriment of existing carriers.’’ Finding that 
the applicant would not be rendering a different service and that ex- 
isting carriers would not be damaged by the elimination of the gateway, 
the Commission removed the restriction that had imposed a cireuity of 
23 to 30 miles, in most instances. 





I. C. C. PRACTITIONERS’ JOURNAL 





Complaint Assailing Division of Rates Dismissed 


Proposed report of Examiner Charles W. Bennett in MC-C-2019, 
Adwance Transportation Company et al. v. Edward E. Allard, et al., 
served July 27, 1958, would dismiss complaint alleging that the division 
of joint rates and charges between complainants and defendants was 
unjust and unreasonable, partially on the ground that motor common 
carriers whose only service under the joint rates is in the pickup and de- 
livery of freight within terminal areas for motor carriers are not lawful 
parties to such rates. Even as to divisions for services rendered by the 
complainants beyond the terminal areas of the respondents the Examiner 
would dismiss their complaint because the cost data presented by them 
neither established that the present divisions were unlawful nor that the 


proposed prorates based on regional cost evidence would be just and 
reasonable. 
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0. REGULATION * 


Ol. State Regulation 
01.2 Franchises 


01.2 Generally no expenditure of funds is necessary to obtain authority 
to conduct basic city operation, which accounts for bulk of armored car 
carrier’s services and revenues. Obtaining of such authority is not required 
by numerous localities—New York City, Buffalo, and Newark, are examples. 
—e Pittston Co.—Control—Brink’s Inc., .... M.C. C. , 7-11-58, 

v. 4 


02. Federal Regulation 


02.0 Interpretation of Act 
02.00 Generally 


02.00 Second proviso, sec. 206 (a) (1), can not be considered by itself 
but must be construed in light of other pertinent provisions of Act, par- 
ticularly sec. 5 (4). All provisions of Act must be read together in order 
to give effect to intent of Act as a whole. The second proviso contains an 
exception to a general rule, and being an exception it must be strictly con- 
strued. MC-99411, Buckeye Exp., Inc., Operations under Second Proviso of 
Sec. 206 (a)(1), .-.. M.C.C. , B-28-58, Div. 1. 


02.00 General provisions of sec. 1 of Act are subordinate to specific 
provisions of sec. 15. 278 I. . C. 675, ag I & 8 67382, Reciprocal Switch- 
ing—Richmond, Va., .... I. C. C. 7-38-58, Div. 2. 


02.00 Second proviso is exception to general requirement that common 
carrier by motor vehicle must hold certificate from Commission before 
operating in interstate or foreign commerce. This proviso is an exception 
to general rule, and normally it should be strictly construed and applied, 
since liberal effect is thereby given to general provisions of statute. 
MC-74164, Sub 8, West Farms Exp., Inc. Com. Car. App., .... M. C. C 

, 6-30-58, Div. 1. 


02.1 National Transportation 
02.14 Sound Economic Conditions 


02.14 Commission would be remiss in its duties enumerated in Na- 
tional Transportation Policy not to take cognizance of this existing service 
and allow carriers, furnishing such service, an opportunity to participate in 
this traffic prior to initiation of additional competing motor service. MC- 
116593, Peter Smith Cont. Car. App., 5-15-58, Div. 1. 


02.2 Interstate & Foreign Commerce 
02.20 Generally 


02.20 Foreign commerce includes transportation between any two 
points in U. S., where part of such transportation takes place in a foreign 
country. MC-116106, Sub 3, N. A. & D. W. Smith Ext.—Livestock, 

mm. © €. , 7-8-58, Div. 1. 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. 

Please see “Changes in Format of Certain 1. C. C. Bound Volumes” at end 
of Index, regarding (1), (2) and (3), water-carrier and freight-forwarder decisions 
and (4) volume 295 I. C. C. series and future section 214 (Issuance of Securities) 
decisions in “Finance Reports” volumes of M. C. C. series. 
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02.22 Intrastate Traffic via Interstate Route 


02.22 As to traffic moving from New York City to other points in 
N. Y., it appears reasonable to anticipate that some or most of it will move 
through portions of N. J. It will then constitute interstate movement, and 
authority therefor will be granted. MC-100478, Sub 26, Worster Motor 
Lines, Inc. Ext.—Dry Sugar, .... M. C. C. , 6-11-58, Div. 1. 


02.28 Local Part of Through Movement 


02.23 Bills of lading were stamped “for export,’’ and this was suffi- 
cient to put defendants on notice that shipments were intended for inter- 
state movement. Shipments did in fact move to interstate destinations 
without change or delay. Pipeline was no more than an efficient substitute 
for rail or truck delivery to shipside. In similar circumstances, Supreme 
Court held that nature of movement may be determined by intent at time 
of shipment as it is in fact carried out. See 260 U. S. 166. Concluded 
that assailed rate was applied on rail portion of through movement which 
was interstate in character. No. 82808, American Petrofina, Inc. v. Missouri 
Pac. B. Co. .... I. ©. C. , 6-10-58, Div. 3. 

02.23 Another carrier currently engaged in transportation of property 
between points in Seattle commercial zone and Seattle dock as part of con- 
tinuous through movement to and from Alaska. See MC-42487, Sub 330; 
74 MCC 593, decided 3-5-58. Under sec. 203 (a) (11) (b) of Act, such 
operations are in foreign commerce. MOC-F-6452, Maislin Bros. Transport, 
Ltd.—Control—Maislin Transport, Inc., .... M. C. C. , 6-20-58, Div. 4. 


02.24 Interrupted Through Movement 


02.24 Intention that shipments originating in one state shall move to 
and be transported to points in another state with transit arrangements at 
a point in one of them is sufficient to convert otherwise separate shipments 
into through interstate movement, provided raw materials and resultant 
finished products do not originate and terminate at points in Texas. Com- 
pare 73 M. C. C. 527. MO-112020, ay 27, Commercial Oil Transport Ext. 
—Oils other than Petroleum, .... M. C. C. ...., 6-25-58, Div. 1. 

02.24 In 206 I. C. C. 585, 588, bly 8 stated that what constitutes a 
through shipment rests upon a consideration of essential nature of traffic, 
and that to this end, weight should be given to all pertinent incidents, such 
as character of billing, change of ownership during course of transportation, 
knowledge on part of consignor of ultimate destination or consignee, char- 
acter and length of interruption in transportation, breaking of bulk and 
commingling of commodity with other shipments, and power of owner of 
property to divert shipment after initial movement has begun, among others. 

Here is no evidence of original intent of consignor as to ultimate desti- 
nation or consignee of this property, or at what stage prior to final delivery 
change of ownership, if any, took place. There was no commingling of 
cement with other shipments, and breaking of bulk, so far as appears, was 
for purpose of transfer to hopper cars, for convenience of consignee. Inter- 
ruption in transportation, heavily relied upon by complainant, resulting as it 
did from controversy over price, falls far short of rebutting clear implica- 
tions of billing, and there is no indication that ultimate consignees were 
other than those originally designated. No single one of these elements 
may be regarded as controlling, but considering them together, essential 
character of these shipments may not be found to have been domestic in 

Wm. H. Muller & Co. Inc. v. Boston & M. R., ... 
, 6-27-58, Div. 2. 


04. Exempt Operations 
04.0 Agricultural 
04.00 Applying ‘‘continuing substantial identity” test laid down by 
U. S. Supreme Court in 351 U. S. 49, frozen eggs, including whole egg with 


a salt additive and whole egg fortified with a chemical additive, should be 
considered within partial exemption of sec. 203 (b)(6) of Act. Frozen fruit 
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and other commodities with various additives have been found by courts to 
be within exemption. Shelled pecans are also exempt provided they are not 
transported at same time and in same vehicle with nonexempt commodities. 
69 M. C. C. 480. MC-25798, Sub 15, Clay Hyder Trucking Lines, Inc. Ext. 
—Various Commodities, 7-3-58, Div. 1. 


04.00 In 53 M. C. C. 223, transportation of pigeons was found not to 
be exempt under provisions in sec. 203 (b)(6) of Act. MC-115537, Louis 
Paladino Com. Car. App., .... M. C. C. , 5-29-58, Div. 1. 


04.01 Semi-Processed Plants 


04.01 Salt-cured cucumbers are “agricultural commodities (not in- 
cluding manufactured products thereof)’’ within meaning of sec. 203(b) (6) 
of Act. Consequently, no authority is required to transport this traffic. 
MC-116807, Wendell Moore Cont. Car. App., 6-25-58, Div. 1. 


04.01 Despite processing and freezing, frozen fruits and vegetables re- 
main unmanufactured agricultural commodities within meaning of sec. 
203(b)(6) of Act. MC-107515, Sub 202, Refrigerated Transport Co., Inc. 
Ext.—Frozen Foods, 5-21-58, Div. 1. 


04.01 Tea is an exempt commodity by motor carrier. 74 M.C. C. 549. 
I & S 6858, Tea—Chicago, Ill. to St. Louis, Mo., .... I. C. C. , 7-10-58, 
Div. 3. 


04.02 Animals, Fish & Products 


04.02 Fresh and frozen meat are not within the partial exemption of 
sec. 203 (b) (6) of Act. MC-116687, Goton Enterprises, Inc. Cont. Car. App., 
5-26-58, Div. 1. 


04.02 Tariff provisions here under consideration were designed for 
transportation of livestock only, and to extent that livestock is so transported 
by motor vehicle between railroad stations, as an optional service for a 
portion of total haul at through rail rates, it is not a service subject to 
part II, except provisions of Act relating to qualifications and maximum 
hours of service of employees and safety of operations or standards of equip- 
ment. See sec. 203(b)(6) of Act. Services rendered by respondent rail 
carrier under this plan, including rates applicable, are subject to part I 
of Act. No. 32165, Substituted Service on Livestock—Chicago, B. & Q. 
iMag ssi. & Oe , 5-26-58, Div. 3. 


04.04 Containers 


04.04 Transportation of containers, which had been used in outbound 
movement of exempt commodities and are returned for reuse, is incidental 
te exempt operation and requires no operating authority. 62 M. C. C. 579. 
MC-116807, Wendell Moore Cont. Car. App., 6-25-58, Div. 1. 


04.9 Operations Within a Single State 
04.90 Generally 


04.90 To meet terms of second proviso, there must be concurrence of 
three factors to make proviso effective and keep it effective, namely that: 
(1) common carrier must be lawfully engaged in operating solely within 
single state; (2) there must be a board in such state having power to grant 
or approve certificates of public convenience and necessity authorizing intra- 
state operations; and (3) carrier must have obtained such a certificate from 
such board. If all these factors do not coexist in case of the carrier, benefits 
of proviso are not open to it. See 36 M. C. C. 659. MC-99411, Buckeye 
aan Inc.—Operations under Second Proviso of Sec. 206 (a) (1), .... 

> a , 5-28-58, Div. 1. 


To Same ‘Bitect: 


MC-30867, Sub 69, Central Freight Lines, Inc. Eligibility—Second 
Proviso, .... M. C. C. , 6-25-58, Div. 1. 





r 
i 
3 
D 
a 
1 
I 


SEPTEMBER, 1958 1151 





04.90 Although sec. 1(22) of Act specifically excludes from Commis- 
sion’s jurisdiction construction or abandonment of spur, industrial, team, 
switching or side tracks located wholly in one state, it does not, however, 
exclude from its jurisdiction acquisition and operation of such tracks. See 
295 I. C. C. 585. F. D. 20181, Erie R. Co.—Acquisition—Middleton- 
Crawford Jctn., N. Y., etc., 5-28-58, Div. 4. 

04.90 MC-74164, Sub 3, West Farms Exp., Inc. Com. Car. App., .... 

» , 6-30-58, Div. 1. (Please See 02.00, Same Title). 

04.92 Interstate Affiliate 


04.92 Burden of proof rests on applicant to show that it is lawfully 
engaged in operating solely within single state and that it is not commonly 
operated, managed, or controlled in a common interest with an operation 
conducted in more than one state. In determining this question, Commis- 
sion is warranted in disregarding corporate forms and viewing substance of 
situation in order to prevent defeat of regulatory purposes of Act. If a 
person is in position to control operations of both single-state carrier and 
multiple-state carrier, former can not be said to be operating within a single 
state for purposes of second proviso, since its operations are not independent 
of those of latter, or commonly controlled, carrier; and fact that this power 
of control has not actually been exercised does not alter situation. 73 
M. C. C. 157. MOC-99411, wa Exp., Inc.—Operations under Second 
Proviso of Sec. 206(a)(1), .... M. C. C. , 5-28-58, Div. 1. 

04.92 Central, a motor common carrier in Texas, found to have failed 
to establish that operations by it in interstate or foreign commerce within 
Texas is permissible under second proviso of sec. 206(a)(1) of Act, because 
it is controlled in a common interest with a multiple-state carrier. MC- 
30867, Sub 69, Central Freight Lines, Inc. Eligibility—Second Proviso, 

M. C. C. , 6-25-58, Div. 1. 


04.92 Vendee operates in more than one state; hence it requires cer- 
tificate from Commission covering portion of operation now being conducted 
by vendor under second proviso of sec. 206(a) of Act, if it proposes to con- 
tinue this interstate service. MC-F-6854, Germann Bros. Motor Transp., Inc. 
—Pur.—J. D. Ross, 7-3-58, Div. 4. 


04.92 Applicant, because of its multiple-state commercial zone opera- 
tion, is not eligible to operate in N. Y. state under second proviso of sec. 
206(a)(1). 51M. C. C. 551. Peters case, 73 M. C. C. 331, wherein it was 
found that operations under proviso may lawfully be conducted at same time 
multiple-state operations under sec. 203(b)(8) are conducted, distinguished. 
MC-74164, Sub 3, West Farms Exp., Inc. Com. Car. App., .... 

6-30-58, Div. 1. 


05. Types of Carriage 
05.0 For-hire Carriers 
05.00 Generally 


05.00 Determination of whether in conduct of particular enterprise, 
transportation performed is private or for-hire carriage must be made upon 
consideration of all facts relating to noncarrier and carrier part of each 
business, including purpose for which transportation is performed. If a 
person is engaged primarily in noncarrier business, and transportation is 
solely within scope of and incidental or secondary thereto, and is only an 
instrument in furthering such business, then such operations come within 
definition of private carriage as set forth in sec. 203(a)(17) of the Act, 
and no specific authority to conduct such transportation service is required; 
on the other hand, a person having a bona fide business unrelated to trans- 
portation may also be carrier for-hire if it appears that transportation he 
performs is not primarily in furtherance of his noncarrier interest, but rather 
is performed with purpose to profit from transportation as such. Such 
person is engaged in separate, even if related, pursuits and if the transpor- 
tation service performed is in interstate or foreign commerce, authority from 
this Commission is required. Proposed transportation is that of for-hire 
carrier. See 51 M. C. C. 65. MO-116543, R. J. Volibracht Cont. Car. App., 
io0e oo oe , 6-27-58, Div. 1. 
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05.1 Common Carriers 
05.10 Generally 


05.10 Service, which applicant proposes to offer, is not designed to 
meet distinct need only of supporting shipper but is kind of service that 
would be accorded to any shipper of considered commodities requiring 
motor-carrier service to supplement available rail service. It does not neces- 
sarily follow that support by only one shipper determines proposed operation 
to be contract carriage. Concluded that type of service proposed is common 
carriage. Feel 73 M. C. C. 716. MC-114475, Sub 4, General Transport, 
Inc. Ext.—Feed, .... M. C. C. ...., 5-28-58, Div. 1. 


05.2 Contract Carriers 
05.21 Specialization 


05.21 In order to justify grant of contract carrier authority applicant 
must show that proposed operation will provide shipper with specialized 
service not available from existing carriers. MC-116548, R. J. Vollbracht 
Cont. Car. App., .... M. C. C. ...., 6-37-58, Div. 1. 


05.23 Number of Patrons 


05.23 Applicant proposes service designed to meet distinct needs of 
single shipper which he proposes to serve under continuing contract and 
which clearly comes within definition of contract carriage contained in sec. 
203(a)(15) of Act, as amended. MC-117018, T. G. Burkholder Cont. Car. 
pO ee C. , 6-27-58, Div. 1. 

05.23 Applicant, whe now holds no other authority from Commission 
and here proposes to provide service designed to meet distinct needs of 
single shipper under continuing contract, falls within amended definition 
of contract carrier. In accordance with sec. 209(b) of Act, as now amended, 
authority granted herein will be limited to service of this single shipper 
which ig be named. MOC-116782, Leonard Greenstone Cont. Car. App., 
5-28-58, Div. 1. 


05.3 Forwarders 
05.30 Generally 


05.30 Decisions in 274 I. C. C. 797 and 260 I. C. C. 745 do not hold 
that to retain its freight forwarder status under Act, a freight forwarder 
must assemble and consolidate, and break-bulk and distribute as to every 
shipment handled by it. Toso hold would disregard provision in sec. 402(a) 
(5): “in the ordinary and usual course of its undertaking.” No. 32082, 
Dinion Coil Co. v. International Fwdg. Co., . Lo & , 5-23-58, Div. 3. 


05.6 Brokers 
05.61 Incidental to Other Business 


05.61 Sec. 211(a) of Act, which provides for licensing of brokers, 
requires a license only of those so engaged “‘for compensation,’ which ele- 
ment should be read into definition contained in sec. 203(a)(18). When 
this is done, it is apparent that applicant here is not engaged in brokerage 
operation which requires a license. Her arrangements for transportation 
are no more than an incident of larger undertaking for department store 
by which she is compensated, but not for = transportation. 
MC-12675, Pauline E. Snodgrass Broker App., .... M. C. C. , 6-26-58, 
Div. 1. 


05.9 Private Carriers 
05.90 Generally 


05.90 MO-116548, R. J. Volibracht Cont. Car. App., .... 
6-27-58, Div. 1. (Please See 05.00, Same Title) 
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05.93 Goods Purchased & Sold 


05.93 Applicants are private carriers. Transportation services they 
perform are merely incidental to operation of their primary business, which 
is selling and spreading of fertilizer. Such motor-carrier operations, in which 
applicants transport commodities which they will sell at a profit and which 
are performed in bona fide furtherance of their primary commercial enter- 
prise, are not those of a common or contract carrier within meaning of Act. 
51 M. C. C. 75 in 95 F. Supp. 517, aff’d per curiam, 340 U. S. 925. 68 
M. C. C. 758 distinguished. Applicants hold themselves out to be lime 
vendors and spreaders, not carriers for-hire, and they run risk of loss from 
changing prices since they agree to furnish lime at prices set in advance. 
See 53 M. C. C. 607. MC-117258, Sub 1, Carlton Housden Com. Car. App., 

io , 6-18-58, Div. 1. 


06. Corporate Organization 


06.2 Disregard of Corporate Entity 
06.20 Generally 


06.20 In determining issue of control of applicant in a common interest 
with multiple-state carrier, corporate forms may be disregarded and sub- 
stance of situation viewed in order to prevent defeat of regulatory purpose 
of Act. MC-30867, Sub 69, Central Freight Lines, Inc., Eligibility—Second 
ren, ««+. 2. oS , 6-25-58, Div. 1. 


1. PROCEDURE 


11. Proceedings 


11.0 Declaratory Orders 
11.05 Rates or Charges 


11.05 In 302 I. C. C. 87, Commission decided that it had authority to 
make finding of past unreasonableness of motor-carrier rates. Subsequently, 
on April 24, 1958, similar disposition of issues was made by U. S. Circuit 
Court of Appeals for D. C. in Civil Action No. 14123, U. 8S. v. Davidson 
Transfer & Storage Co., Inc. Motion to dismiss is overruled. No. 82208, 
Eddy Paper Corp. v. Consolidated Freight Co., .... , 6-2-58, 
Div. 3. 


11.05 in 302 I. C. C. 87, Commission reconsidered jurisdictional issue, 
in light of 341 U. S. 247, and found that it did have statutory authority under 
part II of Act to make an administrative determination of lawfulness of rates 
for past, affirming decision in 43 M. C. C. 887. Since issue herein relates 
to reasonableness of rate charged and not to overcharges, two-year statute 
of limitations in sec. 204(a) of Act is inapplicable. Motions to dismiss 
overruled. MC-C-2075, Geigy Chemical Corp. v. Burlington Truck Lines, 
Bs iss be oe , 6-12-58, Div. 3. 


11.05 It would be vain act for Commission to determine justness and 
reasonableness of charges on past motor-carrier shipments unless there 
were instituted in a court of competent jurisdiction a suit timely filed to 
recover damages predicated upon lawfulness alleged in complaint. Com- 


plaint dismissed. MC-C-2100, C. G. Hussey & Co., Div. of Copper Range Co. 
v. Roadway Exp., Inc., .... I. C. C. , 5-26-58, Div. 3. 


11.05 In No. 14123, decided 4-2-58, by Circuit Court of Appeals for 
D. C., court unanimously held Commission had jurisdiction to make adminis- 
trative determinations of lawfulness in past of charges on motor-carrier ship- 
ments. Motion to dismiss overruled. MC-C-1968, Sugardale Provision Co. 
¥. Hayes Freight Lines, Inc., .... 1. C. C. ...., 5-21-58, Div. 3. 
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11.1. Rulemaking 
11.11 Fixation of Commercial Zcnes 


11.11 In determining limits of a commercial zone, Commission acts 
in a legislative capacity on an administrative level determining, within the 
confines of sec. 203(b)(8) of Act, ‘“‘an impersonal situation which exists as 
an economic fact.’’ Such legislative authority stems from sec. 204(a)(6) 
of Act and in exercise thereof, Commission is procedurally governed by the 
provisions of sec. 4 of Administrative Procedure Act. Procedure afforded 
thereby offers two methods by which such powers may be exercised: (1) in 
ordinary situations, notice of proposed rule is to be given and interested 
parties afforded an opportunity to participate through submission of argu- 
ments in writing with or without oral hearing; and (2) in extraordinary 
situations, and where notice or hearing is not required by statute, rule may 
be promulgated upon finding that notice and hearing thereon are ‘“im- 
practicable, unnecessary, or contrary to the public interest.’’ Nothing em- 
braced in sec. 204(a)(6) requires a record or hearing. Consequently, such 
action as outlined in (2) above may be taken in determination of limits of 
commercial zone, where appropriate. MC-C-1, St. Louis, Mo.—East St. 
Louis, Ill. Commercial Zone, .... M. C. C. ...., 5-21-58, Div. 1. 


11.8 Reparation 


11.86 Motor Carriers 


11.86 Commission has no authority under part II of Act to award 
reparation or to authorize waiver of collection of undercharges. MC-C-2100, 
C. G. Hussey & Co., Div. of Copper Range Co. v. Roadway Exp., Inc., .... 
I. ©. C. ccc, G-86-68, Div. &. 


11.9 Limitation of Reparation Actions 


11.91 Parties Bound By 


11.91 Parent corporation is not ipso facto entitled to file claims in its 
own name for damages suffered by its subsidiaries, nor does filing of claim 
by former toll statute of limitations on actions in connection with shipments 
made by or delivered to latter. See 120 I. C. C. 587. In instant proceeding, 
no privity of contract between complainant and defendants existed at any 
time during statutory period; and complainant thus had no cause of action 
against defendants. Application was filed during period, but assignment of 
interest occurred too late. Reparation award barred under sec. 16(3) of 
Act. No. 32351, United Merchants & Mfrs., Inc. v. Southern Ry. Co., ... 
I. C. C. ...., 6-80-68, Div. 2. 

11.94 Toll of Statute 

11.94 Inasmuch as formal complaint was not timely filed with respect 
to three shipments described in certain informal complaint, those shipments 
are barred from consideration. No. 32256, S. B. Foot Tanning Co. v. 
Chicago G. W. Ry. Co., .... I. C. C. ...., 6-38-58, Div. 2. 

11.94 By complaint, filed May 24, 1957, it is alleged that rate charged 
was inapplicable and was and is unjust and unreasonable. Overcharge 
claims on shipments made Oct. 23, 1954, were declined in writing on Dec. 
24, 1956. Complaint is seasonably filed cnly as to applicability and rates 
for future. No. 32186, Jack Steinmetz v. Atchison, T. & S. F. Ry. Co., .... 
I. C. C. ...., 6-6-58, Div. 2. 


12. Officers 
12.4 Hearing Examiners 
12.41 Franchise Applications 


12.41 Scope of proposed operation must be determined from applica- 
tion. Here, application stated that applicant proposed to traverse N. Dak. 
and Wyo. for operating convenience only, and upon that basis proceeding 
was determined to be one which should be heard by examiner. In absence of 
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evidence tending to show that applicant was not motivated by operating con- 
siderations, contention that purpose of statement was to deprive joint board 
of jurisdiction must fail. See 32 M. C. C. 617. MO-52869, Sub 51, Northern 
Tank Line Ext.—So. Dak., .... M. C. C. , 6-30-58, Div. 1. 


12.9 Practitioners 
12.91 Authority to Act 


12.91 Some time before publication of instant schedules, general traffic 
committee of Gas Appliance Mfrs. Assn. formally authorized filing of a 
petition for suspension and investigation of any rate increases such as are 
here concerned, and that action has not been rescinded. Objection to ap- 
pearance of counsel for Association on ground that it was not authorized 
is overruled. [1&8 —~4 Stoves & Related Articles—South to North, 

.o c , 6-18-58, Div. 2. 


13. Pleading 
13.7 Amendments 


13.70 Generally 


13.70 Applicant’s motive, in amending application to exclude certain 
authority sought upon which opposing carrier withdrew, is in circumstances, 
wholly immaterial. MO-104480, Sub 21, Capital Transport Co., Inc. Ext.— 
Miss., .... M. C. C. , 6-30-58, Div. 1. 

13.71 Enlargement of Claim 


13.71 Amendment of application not accepted on ground that it would 
broaden scope of application, contrary to General Rules of Practice. MC- 
52858, Sub 58, Convoy Co. Ext.—Enumclaw, Wash., .... 
6-30-58, Div. 1. 

13.72 At Hearing 


13.72 Commission is not bound to accept or impose restriction in an 
operating authority which tends to complexity and is not considered by it to 
be required by evidence for public interest. are pe Sub 41, Diamond 
Transp. System, Inc. Ext.—Texas & La., .... M. C. C. , 6-11-58, Div. 1. 


14. Process & Notice 
14.2. Upon Applications 


14.20 Generally 


14.20 While Commission may in a proper case grant authority in 
excess of that sought, (See 322 U. S. 1), all possibly interested persons are 
entitled to notice of what is sought. Notice of authority actually sought 
republished in Federal Register, and issuance of permit withheld 30 days 
for a proper party in interest to protest. MOC-117029, G. C. Wieger Cont. 
Car. App., 5-29-58, Div. 1. 

14.21 Defective 


14.21 Mere breakdown or failure in office procedure not due to sudden 
illness or other casualty is not good excuse for noncompliance with General 
Practice Rule 1.241 (c) (2), but discretionary action of board in granting 
petition for intervention not interfered with under circumstances here 
present. MO-115782, Sub 2, F. C. Martin Ext.—Lincoln County, Tenn., .... 
M. C. C. , 5-29-58, Div. 1. 

14.21 Although, as contended by applicant, secondary portion of the 
application as published was somewhat meaningless, reliance could have 
been placed on it by certain members of public who did not appear at the 
hearing. In circumstances, authority actually desired shall be published 
in Federal Register and issuance of certificate shall be withheld until lapse 
of 30 days from date of such republication, during which time any interested 
party may file a petition for further hearing. 73 M. C. C. 327. MO-92722, 
om 10, R. R. Walker, Inc. Ext.—Automobiles, .... M. C. C. , 6-27-58, 

w. a 
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14.22 Who May Complain 


14.22 Notice of the instant application was published in the Federal 
Register Dec. 5, 1956, and parties of interest, including these protestants, 
were notified by mail of the hearing de novo. It is obvious that protestants 
have not been prejudiced by holding of new hearing; in fact, they asserted 
in their first exceptions that they were hampered by lack of transcript. It 
is equally obvious that they were fully informed of new hearing; and that 
no one else, either a party of record or any other person with a possible 
interest in the proceeding, has claimed prejudice. MO-104480, Sub 21, 
Capital Transport Co., Inc. Ext.—Miss., .... M.C. C. ...., 6-30-58, Div. 1. 


15. Parties 
15.0 Necessary Parties 


























15.03 Applicants 


15.03 Examiner proposed dismissal of application because pledgee of 
stock, real party in interest, was not an applicant, under principle enunciated 
in 39 M. C. C. 271. Supplemental application shows transfer of stock from 
that party to beneficial owner, now a joint party applicant. MC-F-6635, 
Colonial —— Lines Ltd.—Pur.—Cornwell-Massena Coach Lines Ltd., 
6-24-58, Div. 4. 


15.03 American’s stock is widely distributed among approximately 
25,000 shareholders, with no one shareholder or group of shareholders 
owning a controlling interest therein. Accordingly, it is unnecessary for any 
additional person or persons to become applicants for authority to acquire 
control of two carriers, through instant transaction. MC-F-6796, Wells 
Fargo Armored Service Corp.—Control—Armored Motor Service Co., Inc., 
(Tenn. & Miss. Corporations), .... M.C.C. ...., 6-18-58, Div. 4. 


15.1 Proper Parties 
15.11 Complainants 


15.11 Assignment of interest having been executed more than two 
years, subsequent to accrual of cause of action, failed to make complainant 
proper party of interest prior to close of statutory period, and thus claim not 
cognizable. Sec. 16(3) of Act. No. 82851, United Merchants & Mfrs., Inc. 
v. Southern Ry. Co., .... 1. C. C. ...., 6-30-58, Div. 2. 


15.13 Applicants 


15.13 As evidence of record will not support finding that any single 
stockholder or groups of affiliated stockholders control Pittston, it is not 
necessary for any additional person or persons to become parties applicant 
within meaning of 39 M. C. C. 93, 271. MOC-F-6544, Pittston Co.—Control— 
Brink’s Inc., .... M. C. C. ...., 7-11-58, Div. 4. 


15.16 Protestants 


15.16 Commission has in past cautioned bureaus operating under sec. 
5a agreements for protesting rate proposals and then failing to submit 
supporting evidence. Such practice is a harassment which may well lead 
to depriving an individual carrier of its free and unrestrained right to take 
independent action guaranteed by paragraph 6 of sec. 5a of Act. [T&S 
ak. Kansas City, Mo., to Indianapolis, Ind., .... I. C. C. ...., 

-9-58, Div. 3. 


15.9 Default or Failure to Appear 
15.97 Interveners 


15.97 Intervener, like other four protestants, could have seasonably 
filed protest; and its failure so to do within time allowed in sec. 1. 240(c) (1) 
of special rules governing notice of filing of such applications was construed 
under sec. 1.240(c)(2) as a waiver of opposition and participation in pro- 
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ceeding then scheduled to be handled without an oral hearing. At time 
intervention was authorized record was closed, except for cross-examination 
of applicant’s witnesses. Further hearing is not justified. MC-F-6452, 
Maislin Bros. Transport, Ltd.—Control—Maislin Transport, Inc., 

, 6-20-58, Div. 4. 


16. Proof 


16.0 Generally 


16.05 Presumptions 


16.05 Rate to an intermediate point which is higher than rate on same 
commodity to more distant point over same route is presumptively un- 
reasonable. Conversely, rate to an intermediate point which is no higher 
than corresponding rate through that point to more distant point may be 
presumed to be just and reasonable. There is no evidence to rebut presump- 
tion. I & S M-10710, Feed—Kansas City, Mo. to Indianapolis, Ind 
I. C. C. ...., 7-9-5658, Div. 3. 


“9 


16.1 Issues 
16.10 Generally 


16.10 Nature of this proceeding requires that Commission consider 
whether proposed schedules would be in all respects lawful under Act. 
I & S 6545, Stoves & Related Articles—South to North, .... 1. C. C. ...., 
6-18-58, Div. 2. 


16.10 Practices of Carriers Affecting Operating Revenues or Expenses 
—Part II, Terminal Services: Publication of reasonable switching charge 
for terminal movements of inbound or outbound loaded cars in excess of 
practices approved in 294 I. C. C. 159 and two other specified movements, 
when such additional movements shall be performed by carriers at specific 
request of industry, presents an issue beyond scope of an Ex Parte No. 104 
proceeding, and will not be further considered. Ex Parte No. 104, U. S. 
Smelting, Refining & Mining Co., .... I. C. C. , 6-4-58, Commission. 


16.18 Stipulations 


16.13 Applicants cannot, by private agreements or understandings 
with their actual or potential competitors, relieve themselves of burden of 
establishing that there is public need for their proposed service. MC-113475, 
Sub 5, G. C. Rawlings Ext.—Emporia (Va.), 5-29-58, Div. 1. 


16.2 Burden of Proof 
16.21 Complaints 


16.21 Burden of proof is placed upon complainant. No. 32082, Dinion 
Coil Co. v. International Fwdg. Oo., .... I. C. C. , 5-28-58, Div. 3. 


16.22 Applications 


16.22 In proceedings of this nature it is incumbent upon applicant 
affirmatively to sustain its burden of proof. MO-29886, Sub 105, Dallas & 
Mavis Fwdg. Co., Inc. Ext.—Lumber, .... M. C. C. , 5-28-58, Div. 1. 


16.22 It is fundamental principle that burden rests upon applicants 
to show through competent evidence that there is or will be definite need 
for proposed service by members of shipping or receiving public. MC-105045, 
Sub 3, R. L. Jeffries Trucking Co. Ext.—14 States, 6-27-58, Div. 1. 


16.22 Burden of proof in respect to establishing need for proposed 
service is upon applicant, and lack of authority by opposing carrier to per- 
form considered service does not alter this burden. MO-101075, Sub 45, 
Transport, Inc. Ext.—Dry Fertilizer in Bulk, .... M. C. C. , 5-28-58, 
Div. 1. 
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16.23 I & S Proceedings 


16.23 Proposed rates are initial rates. This being so, burden of proof 
here rests upon protestants. Sec. 216(g) of Act places burden of proving 
“changed” rates lawful on respondent. I & S M-10734, Machinery—From 
Salt Lake City—International Transport, Inc. .... I. C. C. ...., 7-1-58, 
Div. 2. 


To same Effect: 


I & S M-10500, Milk from Iola, Kan. to Kansas City, Mo., .. 
-, 5-23-58, Div. 2. 


16.23 Proposed rates on returned containers are new; and burden of 
proof that they are unlawful rests with protestant. I & S M-10601, Returned 
Containers—Joliet, Ill. & Wayne County, Mich., .... I. C. C. » 5-29-58, 
Div. 3. 


16.23 Respondents have burden of establishing that rates here pro- 
posed are reasonable and otherwise lawful. I & S 6545, Stoves & Related 
Articles—South to North, .... I. C. C. , 6-18-58, Div. 2. 


16.24 General Investigations 


16.24 In proceeding of this nature, those opposing existing rates, rules, 
or practices have burden of proving their unlawfulness. MC-C-1970, 
Assembling Rates—St. Louis-Nashville Freight Lines, Inc., .... I. C. C. 
‘ , 5-19-58, Div. 3. 


16.3 Official Notice 
16.83 Public Records 
16.33 Commission may take official notice of fact that protestants 


effected decreases in their rates. I & S M-8380, Class Rates & Ratings— 
Malone Freight Lines, Inc., .... I. C. C. , 6-25-58, Commission. 


16.4 Witnesses 
16.46 Cross-examination 


16.46 Although documents contain allegations relevant to certain of 
issues in this case and were properly received in evidence by examiner, they 
are, under circumstances described, entitled to no weight in determination 
of this proceeding, as no opportunity for cross-examination as to facts 
alleged therein has been afforded. MC-F-6544, Pittston Co.—Control— 
Brink’s Inc., .... M. C. C. , 7-11-58, Div. 4. 


16.5 Testimony 
16.52 Verified Statements 


16.52 While form of affidavit does not meet strictly standards of 
General Practice Rule 1.50, assailed statement of facts mainly consists of 
rate evidence and description of considered articles, or matters normally 
within cognizance of a person who has served as a transportation advisor 
for a number of years, as a witness since 1941. Motion to strike is over- 
ruled. I & S M-10628, Automobile Parts—Lansing, Mich. to Cincinnati, 
Sy. 5460 By Ge GD , 6-83-58, Div. 2. 


16.6 Documents 
16.61 Commission’s Files 


16.61 No details of method of computation used by affiant, or under- 
lying data, were made available, and applicant had no opportunity to cross- 
examine affiant concerning figures stated. Such evidence is of no value. 
MC-F-6544, Pittston Co.—Control—Brink’s Inc., .... M. C. C. , 7-11-58, 
Div. 4. 
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16.62 Public Records 


16.62 Exhibit of out-of-pocket costs taken from Commission’s cost 
finding section’s Statement 1-56, which reflects level of costs of 16 of 31 
class I motor carriers with revenues of $500,000 or more in Rocky Mt. 
Region but does not cover respondent, was objected to on grounds of hearsay, 
incompetence and denial of cross-examination of compiler of underlying 
study. Documents were tendered not as evidence of respondent’s cost, but 
as indicative of what protestants regard as a compensatory level of motor- 
carrier rates in territory. Objection is overruled. I & S M-10318, Petroleum 
Products—Wright Motor Lines, Inc., .... I. C. C. , 6-27-58, Div. 2. 


16.69 Exhibits 


16.69 Examination of record discloses that exhibit 16 was taken di- 
rectly from shipper’s claim register, which is a business record. However, 
claim register itself was not made available at hearing and witness had other 
documents covering only two of the claims listed. Under the circumstances, 
objection to this exhibit is well taken and information contained therein will 
not be considered. MC-115491, Sub 6, Commercial Carrier Corp. Ext.—Il. 
Points, .... M9. C. C. , 6-27-58, Div. 1. 


16.7 Admissibility 
16.75 Hearsay 


16.75 Respondent’s statement concerns information revealed in con- 
ference between Officials of shipper and respondent, and is sworn to by re- 
spondent’s traffic manager and secretary. Motion to strike is overruled. 
I & S M-10504, Aluminum Chloride—Nitro, W. Va. to Penna., .... I. C. C. 

, 6-9-58, Div. 2. 

16.75 Information appears to have been obtained by witness in line of 
his official duty from personal contact with receiver. Motion to strike is 
overruled. I & S M-10829, Rubber Scrap—Texas to Memphis, Tenn 
LL. & C. , 1-3-58, Div. 3. 


16.75 Witness’ knowledge was acquired in ordinary course of his 
business; and it was his business to receive such information, inasmuch as 
he represents applicant directly in its dealings with interline carrier at 
Buffalo. Accordingly, such evidence is proper. MC-100468, Sub 17, Smith 
Transport Ltd. Ext.—Newsprint, 5-15-58, Div. 1. 


16.8 Degree or Weight of Proof 


16.80 Generally 


16.80 Little weight can be accorded testimony of sales representative 
who sells lumber for other shippers and admittedly has no voice in support- 
ing shipper’s transportation policy, nor authority to route shipments. MC- 
117015, J. F. Costa Com. Car. App., 6-25-58, Div. 1 


16.80 No underlying data in support of cost figures were submitted, 
and for that reason cost evidence can be accorded little weight. I & S M- 
10500, Milk From Iola, Kan. to Kansas City, Mo., .... I. C. C. , 5-23-58, 
Div. 2 


17. Hearing 


17.0 Requisites 
17.00 Modified Procedure 


17.00 No timely request was made by protestants for oral hearing, 
their first request being made part of their motion to strike, filed after 
applicant’s first rebuttal statement was submitted, and their second request 
being part of their exceptions, after additional evidence was submitted by 
both sides. Protestants had ample opportunity at proper time to request 
oral hearing for purpose of cross-examination of applicant’s witnesses, and 
for production of documents. General Practice Rule 1.53. MOC-F-6500, 
Philander Cooke—Control—Hercules Trucking Co., Inc., 6-20-58, Div. 4. 
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17.00 Procedure followed here was as prescribed by Commission’s 
Rules of Practice governing handling of applications through use of verified 
statements which embody fundamental requisites of full hearing as defined 
in Administrative Procedure Act. 227 U. S. 88, 92; and 304 U.S. 1. Re- 
quest for full oral hearing at this time is not justified. MC-F-6452, Maislin 
raw eer Ltd.—Control—Maislin Transport Inc., .... M.C.C....., 
6-20-58, Div. 4. 


17.3 Conduct of Hearing 


17.80 Generally 


17.30 Proceeding conducted under orderly rules of procedure must 
necessarily be interrupted when questions as to admissibility of evidence 
arise. This is a normal incident in any hearing. MC-228, Sub 22, Hudson 
Transit Lines, Inc. Ext.—Wyckoff, N. J., 6-12-58, Div. 1. 


17.4 Reception of Evidence 
17.42 Objection 


17.42 Since enclosure and letter submitted by protestant were in ex- 
planation of his position in proceeding and of his alleged need for line, letter 
and enclosure will be given such consideration as they may warrant. Objec- 
tion was on ground of noncompliance with General Practice Rule 1.50. 
F. D. 19917, Los Angeles & Salt Lake R. Co.—Abandonment—Mammoth 
Branch, 5-21-58, Div. 4. 

17.42 Both Shortway and Salt Lake-Kanab were not permitted to be- 
come parties; are not now in the proceeding. However, fact that each is 
operating and considers itself able to fulfill transportation needs of support- 
ing shipper is relevant to proceeding, as here, when properly put in evidence 
by sworn testimony of knowledgeable witnesses called by a protestant in 
rebuttal of the evidence which applicant introduced in attempting to prove 
that public convenience and necessity requires the service which it proposes 
to perform. See 73 M.C.C.129. MO-114864, Sub 27, Wright Motor Lines, 
Inc. Ext.—Glen Canyon Dam, (Ariz.), 6-26-58, Div. 1. 


17.48 Rulings 

17.43 Several motor carriers parties to proceeding presented evidence 
showing that they had interline arrangements with a carrier which had been 
denied right to intervene. Latter carrier was called as a witness by pro- 
testants to show its operations and availability of service. However, this 
gave that carrier no standing as a protestant or opposing intervener and 
was proper under General Practice Rule 1.241(c). 73 M. C. C. 129, 131-2. 
Examiner’s ruling approved. MC-25798, Sub 15, Clay Hyder Trucking Lines, 
Inc, Ext.—Various Commodities, 7-3-58, Div. 1. 

17.43 In support of his objection that accounting exhibits should not 
be received in evidence because of their alleged unreliability, counsel read 
into record a copy of a letter from a former Chairman of Commission to a 
member of Congress in reply to inquiry regarding an investigation of alleged 
irregularities in accounting practices of applicant. Contents of letter are 
insufficient to support objection. Letter contains only general criticisms of 
applicant’s accounting methods, is without evidentiary value in this proceed- 
ing, and is insufficient to prove that applicant’s accounting exhibits sub- 
mitted in this case are untrustworthy. Examiner’s ruling to receive exhibits 
in evidence is sustained. F. D. 19844, Missouri-K. T. R. Co. Abandonment 
—Bryson—Paola Line, 5-14-58, Div. 4. 


17.45 Exceptions to Ruling 


17.45 Sec. 1.241(c) establishes conditions which must be met before 
a@ person may become a party to certain types of proceedings before Com- 
mission. Once a person complies with conditions of that section and becomes 
party to proceeding, testimony that may be presented is limited only by 
usual rules of evidence. Although Bolus is not a party to proceeding and 
has no standing to oppose application, service performed by him for GE is 
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relevant to issues involved and evidence in respect of such service was prop- 

erly offered and received on behalf of qualified protestants. Evidence of 

this character given under circumstances here related need not be limited 

to service or operations of a qualified protestant. Motion to strike overruled. 

See page oe gh aa MC-117019, E. J. Kane Cont. Car. App., .... M. C. C 
» V-Llo-~ » Vv. de 


17.5 Argumentation 
17.56 Broadening Issues 


17.56 Consideration and findings will be based solely on allegations in 
complaint and evidence presented at hearing. Thus no need appears for 
discussing merits of motion to strike certain portions of one brief claimed 
to be without support in record and of another brief because it is said to 
broaden issues and to be based on matters not of record. Motion is over- 
ae MC-C-2022, Atchison Chamber of Commerce v. A & B Transfer, Inc., 

mo @ , 5-22-58, Div. 2. 


17.56 Sedans of brief indicates that interveners propose to 
broaden unduly scope of proceeding by suggesting institution of investigation 
into rates on these commodities throughout territory east of Mississippi 
River, and reference is made to matters not of record. Brief will not be 
— i arenes } Aes . Dn + es & Related Articles—South to North, 

‘ 1 v. 


18. Decision 


18.0 Generally 
18.04 Scope of Order in I & 8 Proceeding 


18.04 Concerning rate to Omaha carried forward without change, al- 
though indicated to effect reduction, orders of suspension and investigation 
placed in issue all rates embraced in schedules specified in orders including 
rate to Omaha. See 335 U. S. 573. I & S M-9970, Alcoholic Liquors, Paper 
Bags—From & to Southwest, .... M. C. C. , 6-23-58, Div. 2. 


18.3 Exceptions 


18.82 Form & Content 


18.32 Pamphlet entitled “Utilized Package Lumber Loading” sub- 
mitted with exceptions violates General Practice Rule 1.86, since it was not 
introduced as evidence in hearing and is not part of record. No weight will 
be given to pamphlet in reaching decision. MC-60508, Sub 8, C. H. Sizemore 
Ext.—Laumber, 6-30-58, Div. 1. 

18.33 Replies 


18.33 New matter raised in reply to exceptions is not normally con- 
sidered, but where, as here, error in record was obviously inadvertent, record 
shall be considered as if ‘angles’? were included in commodities sought. 
MC-116770, Active Cartage Ltd. Com. Car. App., 6-30-58, Div. 1. 


18.33 Inclusion of exceptions in reply is contrary to General Practice 
Rules. Accordingly, such extraneous matters have been disregarded in 
reaching a decision. MC-116687, Goton Enterprises, Inc., Cont. Car. App., 
5-26-58, Div. 1. 

18.35 Defective 


18.35 Motion to strike certain statements made in exceptions, pertain- 
ing to background of boat-building industry on grounds that they relate to 
matters outside record and are not supported by references to transcript 
as required by rule 1.96 of General Rules of Practice, is well taken and is 
granted. MC-108169, Sub 17, K & W Boat Transport, Inc. Ext.—Lancaster, 
POs 25 Me Ue Ge , 5-27-58, Div. 1. 
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18.35 Although exceptions are not in form prescribed by sec. 1.96, 
they indicate basis of objections to examiner’s recommendation and will be 
considered with admonition that rules should in all instances be carefully 
observed. MC-112582, Sub 5, T. M. Zimmerman Co. Ext.—Frozen Foods & 
Foodstuffs, .... M. C. C. ...., 5-29-58, Div. 1. 


18.4 Final 
18.42 Orders & Certificates 


18.42 Where evidence justifies grant of form of authority other than 
that applied for, such form of authority properly may be granted. See 
17 M. C. C. 373, 376. MC-114475, Sub 4, General Transport, Inc. Ext.— 
Feed, .... M. C. C. ...., 5-29-58, Div. 1. 


18.5 Reconsideration 
18.57 Reopening 


18.57 Applicant has submitted no grounds for further hearing re- 
quested in exceptions, and he has been given full opportunity to present his 
evidence. Accordingly, his request is hereby denied. MC-12661, S. S. San- 
taniello Broker App. 5-15-58, Div. 1. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.01 Rail & Express Carriers 


20.01 Proposed line of Texas & Pacific Ry. Co. will connect two com- 
mon carriers subject to Commission jurisdiction and will provide new route 
for transportation in interstate commerce, in which T. & P. will participate. 
Construction and operation contemplated by T. & P. are within Commission’s 
jurisdiction. See 271 U. S. 244. F. D. 19786, Great 8S. W. R. Inc.—Con- 
struction, etc., 6-3-58, Div. 4. 


20.038 Water Carriers 


20.03 Found that improvements on lower Atchafalaya River near 
Morgan City, La., do not open river route for navigation within meaning of 
proviso in sec. 309(d) of Act. Applications thereunder dismissed. W-104, 
Sub 5, Union Barge Line Corp. Ext.—Atchafalaya River (La.), .... I. C. C. 
ovccs STOUR, DET. 1. 


20.08 Restriction Upon Service 


20.08 As to imposition of restriction to dairy products moving in split 
T. Ls. with other commodities, Commission does not favor restrictions of this 
type. MC-114019, Sub 9, Emery Transp. Co. Ext.—Indianapolis, Ind. & 
Storm Lake, Iowa, 6-27-58, Div. 1. 


20.08 Since applicant will be limited to service under contracts with 
two shippers, a further limitation to peddle service is not justified. Com- 
mission does not favor imposition of restrictions of this kind since they 
create serious problems of enforcement. Although application as filed in- 
cluded such a limitation, it will not be imposed in grant of authority herein. 
Compare 322 U.S. 1. MC-106213, Sub 9, Fox-Smythe Transp. Co.—El Paso, 
Texas, 5-15-58, Div. 1. 


20.08 In accordance with sec. 209(b), as amended, authority limited 
to service of single named shipper. MC-30518, Sub 1, C. A. Stilwell Ext.— 
Dry Whey, 5-29-58, Div. 1. 
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20.09 Restriction Upon Equipment 


20.09 In view of type of service needed, restriction limiting applicant 
to any special type of equipment is not appropriate and would, if imposed, 
hamper efficiency of applicants’ operations. Furthermore, barring extra- 
ordinary circumstances, restriction “in T. L. shipments” is undesirable. No 
such unusual circumstances exist and accordingly it will not be imposed. 
MC-117038, L. S. Gilligan Corp. Com. Car. App., 6-30-58, Div. 1. 

20.09 Authority granted restricted to use of spreader equipped ve- 
hicles. MC-116647, Sub 1, C. B. Liebenow Com. Car. App., 6-26-58, Div. 1. 

20.09 For reasons set forth in 64 M. C. C. 559, transportation to be 
performed limited to vehicles equipped with mechanical refrigeration. MC- 
107515, Sub 256, Refrigerated Transport Co., Inc. Ext.—Loring, Kan., 
6-30-58, Div. 1. 


20.1 When Interstate Franchise Required 
20.10 Generally 


20.10 Applicants anticipate that shippers located at Piggott will be 
served by Cotton Belt, which will acquire applicant’s industrial trackage at 
that point. Commission approval will be required prior to acquisition of 
such trackage by Cotton Belt or any other carrier. See 295 I. C. C. 585. 
F. D. 20155, St. Louis—S. F. Ry. Co.—Abandonment (Por.)—Piggott 
Branch, 6-19-58, Div. 4. 


20.12 Exempt Operations 


20.12 Service performed between points within N. Y. C. commercial 
zone have been found to be exempt from permit and certificate requirements 
of Act. MC-114711, Sub 1, Frank Saslovsky Ext.—Crated & Uncrated Baby 
Carriages, 5-29-58, Div. 1. 


20.12 No specific authority is needed to transport mail. MO-57298, 
Sub 5, Union Bus Lines, Inc. Ext.—Driscoll & Robstown, Texas, > 
M. C. C. ...., 5-23-58, Div. 1. 


20.13 Intrastate Operations 


20.13 Proposal as to two points involves service from and to points 
which are located wholly within New York state. Evidence with respect to 
such points provides no adequate basis for concluding interstate authority is 
required for such operation. MO-94835, Sub 1. Brick Trucking Corp. Ext.— 
Long Island, N. Y. 6-12-58, Div. 1. 


20.18 MC-F-6854, Germann Bros, Motor Transp., Inc.—Pur.—J. D. 
Ross, 7-3-58, Div. 4. (Please see 04.92, Same Title) 


20.2 Administrative Policies 
20.20 Generally 


20.20 Where an obvious need for additional service arises by reason 
of construction of large-scale public project, carriers operating in and rea- 
sonably near territory should be authorized to extend their services to new 
project, transporting commodities handled under their present certificates. 
Compare 71 M. C. C. 295; and 71 M. C. C. 695, MC-40971, Sub 1, Doral 
Pallesen Ext.—Flaming Gorge Dam, (Utah), .... M. C. C. ...., 5-27-58, 
Div. 1. 


20.3 Conflicting Applications 
20.31 Priority 


20.31 Public interest transcends interest of individual applicants. 
Priority of filing between two or more applicants is of importance only where 
it can be found that traffic for which need for transportation exists is only 
sufficient to require services of a single carrier. MC-111159, Sub 80, Miller 


Petroleum Transporters, Ltd. Ext.—Asphalt from Memphis, Tenn., 5-28-58, 
Div. 1. 
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20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 Proof of claim to territorial service requires only reasonable 
showing of service at representative number of points throughout territory. 
34 M. C. C. 587. MC-2754, Sub 8, Neuendorf Transp. Co. Ext.—Wausau, 
Wis., .... M.C.C. ...., 6-18-58, Commission. 


20.43 Continuity of Operations 


20.43 It is clear that considered operations have been conducted under 
color of right; and long-continued use of applicant’s service in these circum- 
stances is strong evidence of continuing need therefor. MC-78705, Sub 11, 
McLain Trucking, Inc. Ext.—Billets, .... M. C. C. ...., 5-28-58, Div. 1. 


20.5 Modification of Grandfather Authority 
20.54 Commodities Authorized 


20.54 Many certificates, particularly in early days of motor-carrier 
regulation, were issued after informal handling by Commission’s Field Staff. 
Some of descriptive commodity terms then used, which seemed clear to all 
parties subsequently have been found to be ambiguous to some extent and 
susceptible to conflicting interpretations or not to describe accurately type 
of service in which applicant was engaged. In number of cases it has been 
found proper, in such instances of ambiguity to look behind certificate to de- 
termine what service actually was intended to be authorized. Petitioner 
found entitled to certain modifications in description of authorized commodi- 
ties. 68 M. C. C. 269 and 72 M. C. C. 281, MO-42148, Thos. Boyd Com. Car. 
App.—Petition for Clarification, .... M. C. C. .... 5-21-58, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 In order to avoid so far as practicable issuance of duplicative 
rights, that portion of application which seeks such authority will be denied. 
Authority herein granted to extent it duplicates any now held by applicant 
shall not be construed as conferring more than one right. MO-114711, Sub. 
1, Frank Saslovsky Ext.—Crated & Uncrated Baby Carriages, 5-29-58, Div. 1. 


To Same Effect: 


MC-3094, Sub 8, Service Motor Freight, Inc. Ext.—Mineral Wool Prod- 
ucts, 6-25-58, Div. 1. 


21.2 Dual Operations 
21.21 Public & Private 


21.21 Applicant’s activity as dealer in minerals, including transporta- 
tion thereof, requires that certain conditions as set forth in findings be 
imposed, regarding maintenance of separate records for his private and for- 
hire operations. MC-116818, D. A. Slover Cont. Car. App., 5-26-58, Div. 1. 


21.21 Applicant shall maintain completely separate accounting systems 
for his private and for-hire operations, and shall not at same time and in 
same vehicle transport property both as a private and as a carrier for-hire. 
MC-116543, R. J. Volibracht Cont. Car. App., .... M. C. C. ...., 6-27-58, 
Div. 1. 


To Same Effect: 
MC-116647, Sub 1, C. B. Liebenow Com. Car. App., 6-26-58, Div. 1. 
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21.22 Common & Contract 


21.22 Purchase application may be approved, subject to imposition of 
certain operating restrictions in contract carrier rights so as to eliminate or 
minimize opportunities for unjust discrimination. MC-F-6782, Pic-Walsh 
Freight Co.—Pur.—Hunter Cartage Co., .... M. C. C. , 6-17-58, Div. 4. 


21.22 Operations of Brink’s as contract carrier would not be com- 
petitive with operations of U. S. Trucking Corp. as common carrier, nor 
would same shippers be served in those services. In circumstances, it may 
properly be found that dual operations under common control would be 
consistent with public interest and National Transportation Policy. MC-F- 
ge Pittston Co.—Control—Brink’s Inc., .... M. C. C. ...., 7-11-58, 
Div. 4. 


21.3 Routes Operated 
21.83 Irregular Routes 


21.383 As proposed service appears to be essentially irregular-route 
operation, irregular-route authority granted rather than regular-route 
authority sought. MC-116548, R. J. Vollbracht Cont. Car. App., 

» ee , 6-27-58, Div. 1. 


21.4 Joinder of Authority 
21.40 Generally 


21.40 Applicant’s described tacking of its irregular-route authorities 
with other of its regular-route authorities at common points has been proper, 
provided character of service under each authority was maintained. MC- 
26739, Sub 22, Crouch Bros., Inc. Ext.—New Gateways, .... M.C.C....., 
6-9-58, Div. 1. 


21.40 Contract carriers may not lawfully “tack” separate grants of 
operating rights for performance of through service or interline with other 


carriers for such service. See 49 M. C. C. 103. MC-F-6544, Pittston Co.— 
Control—Brink’s Inc., .... M. C. C. » 7-11-58, Div. 4. 


21.42 Restrictions 


21.42 Interim permit granted herein conditioned so that should a cor- 
responding certificate eventually be issued, that certificate will be restricted 
to prevent tacking of authority granted with any of applicant’s other 
authority for purpose of performing a through movement. MC-114019, 
Sub 12, Emery Transp. Co. Ext.—Barrington, Ill., 5-26-58, Div. 1. 


21.42 Restriction against tacking imposed. MO-108449, Sub 48, 
Indianhead Truck Line, Inc. Ext.—Duluth, Minn., .... M. C. C. 
5-16-58, Div. 1. 


21.42 Unless there is a valid reason for imposition of a restriction 
against tacking it is not Commission’s practice to do so. See 73 M. C. C. 538. 
MC-112617, Sub 26, Liquid Transporters, Inc. Ext.—Columbia Park, Ohio. 

. , 6-13-58, Commission. 


21.42 Commission has many times indicated its reluctance to impose 
restrictions against tacking; and unless there is a valid reason for so re- 
stricting an authority, it has not been its practice to do so. Here, no con- 
vincing reason has been shown for imposing such a restriction. MC-110420, 
Sub 115, Quality Carriers, Inc. Ext.—Eastern States, 6-30-58, Div. 1. 


21.42 As no compelling reason exists for imposing a tacking restriction, 
no such restriction will be imposed. However, unrestricted authority granted 
herein although separately stated is, and shall be considered, a single grant 
such that parts thereof cannot be tacked one with another. See 43 M. C. C. 
497. MC-118779, Sub 52, York Interstate Trucking, Inc. Ext.—3 Counties, 
6-30-58, Div. 1. 
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21.5 Points Authorized 













21.50 Generally 


21.50 Since exact location of imaginary boundaries is difficult to 
determine, Commission does not favor their use in operating authorities. 
MC-35088, Sub 1, R. T. Gill, Jr. Ext.—General Commodities, .... M. C. C. 

, 6-26-58, Div. 1. 


21.54 Specified Plants 


21.54 Grant limited to sites of shippers’ plants. Such grant of author- 
ity is not limitation to a single shipper at a particular site, since service at 
each site may be performed for and at direction of any number of consignees, 


as well as shipper. MC-112020, Sub 31, Commercial Oil Transport Ext.— 
Petroleum Oils & Waxes, 5-28-58, Div. 1. 






21.54 All applicants seek authority to serve only plant site at or near 
Buckner. Such restriction is undesirable if it can reasonably be avoided. 
Record shows plant to be located either within incorporated community of 
Buckner or within its commercial zone; and there is no apparent need to 
limit operations to plant site itself. MC-40858, Sub 45, Silver Fleet Motor 
Exp., Inc. Ext.—Buckner, Ky. Plant, 6-30-58, Div. 1. 


21.54 Commission is reluctant to impose limitation of motor-carrier 
services to shipper’s plant site unless public interest requires by compelling 
circumstances. MC-112520, Sub 17, South State Oil Co. Ext.—Rosin, 
5-28-58, Div. 1. 


21.55 Indefinite Location 


21.55 Limitation of authority to western boundary of New Orleans 
commercial zone is too indefinite. Off-route authority granted between Port 
Allen and Ama, a point near that zone, restricted against tacking. MC-2130, 
Sub 50, Couch Motor Lines, Inc. Ext.—Memphis, Tenn., 5-27-58, Div. 1. 


21.55 Use of an imaginary line for a boundary is not satisfactory 
due to difficulties involved in determining its exact location. Specified high- 
ways will be substituted for this imaginary line in grant of authority. MC- 
113617, Sub 9, Highway Transport Co. Ext.—Secondary Movements, .. 

.C.C. ...., 5-15-58, Div. 1. 


21.56 Commercial Zones—Generally 


21.56 To avoid grant which will include St. Louis under “terminal 
area’ rule, grant = be phrased territorially in terms of townships. MOCO- 
116713, Sub 1, C. F. Ropos Com. Car. App., .... M. C. C. ...., 6-20-58, 
Div. 1. 





























21.58 Commercial Zones—Application 


21.58 If grant herein were limited, in Johnstown area, to service at 
Johnstown only, applicant could serve in addition to Johnstown and munici- 
palities contiguous thereto, only those points within four miles of city 
limits and those within incorporated municipality, a part of which lies 
within four miles of Johnstown. See 46 M. C. C. 665; and 54 M. C. C. 21. 
Need is greater and area authorized will permit service at all points within 
10 miles of Johnstown. MC-116506, Wm. Grimm Com. Car. App., . 

..-+, 6-80-58, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 Upon investigation, limits of zone which is adjacent to and com- 
mercially a part of St. Louis, Mo.—East St. Louis, Ill., within meaning of 
sec. 203(b)(8) of Act, redefined to include Chrysler plant. Prior reports 1 
M. C. C. 656; 2 M. C. C. 285; 61 M. C. C. 489. MO-C-1, St. Louis—East St. 
Louis, Il. Commercial Zone, .... M. C. C. ...., 5-21-58, Div. 1. 
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21.6 Equipment Operated 
21.68 Leased Equipment 


21.68 Under lease, applicant drives unit involved, garages, furnishes 
gas and oil, pays for insurance on lading, and receives compensation hased 
upon weight of shipments transported. During period unit has been leased 
to Ready Mix, applicant has also used it for his own purposes in transporta- 
tion of grain. Concluded that lease arrangement has been essentially a 
subterfuge and operation for all intents has remained operation of applicant. 
MC-116911, Wilbon Hammack Cont. Car. App., .... M. C. C. ...., 5-15-58, 
Div. 1. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Opposing carrier is limited in its authority to transportation of 
baby carriages and baby and juvenile furniture, uncrated, and cannot meet 
shipper’s needs for transportation of such commodities in cartons. Sé@e 61 


M. C. C. 599, 605. MC-114711, Sub 1, Frank Saslovsky Ext.—Crated & 
Uncrated Baby Carriages, 5-29-58, Div. 1. 


21.72 Return of commodity where no delivery has been effected re- 
quires no specific authority. MC-8681, Sub 58, Western Auto Transports, 
Inc. Ext.—Refuse Collectors, 6-12-58, Div. 1. 


21.77 Auxiliary & Supplemental Rail Service 


21.77 Since certificate to be granted herein authorizes passenger 
operations only, restrictions limiting applicant’s service to that which is 
auxiliary to or supplemental of its rail service need not be imposed. MC- 
28572, Sub 5, Great Northern Ry. Co. Ext.—Scobey, Mont., .... M. C. C. 
...., 6-25-58, Div. 1. 


21.78 Substituted Service 


21.78 Tariff rules for substitution of motor-vehicle service for rail 
service on livestock in C.Ls., found lawful. Substituted service here under 
scrutiny does not constitute breach of contract of carriage for reason that 
service is optional with shippers. In 232 I. C. C. 683, substitution found 
to be in contravention of Act was at option of carrier. No. 32165, Substituted 
Service on Livestock—Chicago, B. & Q. R. Co., .... I. C. C. ...., 5-26-58, 
Div. 3. 


21.8 Conversion of Operation 
21.82 Irregular to Regular 


21.82 While record shows some of elements of regular-route service, 
it falls far short of establishing that predetermined plan or predictability of 
territorial operations has not been reasonably established. Also evidence of 
pattern of operations is incomplete and record does not indicate either 
intensity of solicitation or generalness thereof. MC-26739, Sub 22, Crouch 
Bros., Inc. Ext.—New Gateways, .... M. C. C. ...., 6-9-58, Div. 1. 


21.82 In numerous similar proceedings involving issuance of a certifi- 
cate as a matter “directly related’ to a section-5 transaction, Commission 
has found it proper to consider whether nature of operations proposed to be 
acquired should be modified in certain respects—for example, as here from 
irregular to regular-route operations, based on evidence of record. Compare 
38 M. C. C. 327, 70 M. C. C. 694, and 58 M. C. C. 7. Regular-route rights 
granted. MO-F-6868, Glendenning Motorways, Inc.—Pur.—Superior Service 
Co., Inc., .... M. C. C. ...., 5-16-58, Div. 4. 
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22. Commodity Authority 
22.0 Generally 


22.01 Interpretation 


22.01 Concerning term “materials, supplies, or equipment,” it may be 
observed that term supplies means articles which are consumed in, or are 
necessary to, maintenance and operation of a plant, other than raw materials 
or ingredients which go into finished products, and term ‘materials’? means 
those articles which are used as ingredients or parts of finished product. 
See 61 M. C. C. 329, 333. Term “equipment” refers generally to physical 
facilities for production, such as buildings, machines, and tools. MO-C-1920, 
Atlanta-New Orleans Motor Freight Co., Inc. v. Floyd & Beasley Transfer Co., 
BRB cs0e Ee O U , 5-29-58, Div. 1. 


22.01 Authority to transport farm implements, farm machinery and 
parts does not embrace tractors designed for use on large industrial earth- 
moving projects rather than for use on farms. Compare 62 M. C. C. 586. 
MC-111472, Sub 44, Diamond Transp. System, Inc. Ext.—Tractors from 
Burlington, Iowa, .... M. C. C. , 5-15-58, Div. 1. 


22.01 Type of ‘‘express”’ matter ordinarily transported by passenger 
carriers in same vehicle with passengers may consist of shipments being 
transported for Railway Express Agency, but also includes other small ship- 
ments of so-called “‘front-end”’ railroad traffic—such as milk and cream and 
other small packages moving independently of R. E. A. Term “express” as 
so used in motor carrier operating authorities is not limited to shipments 
handled for R.E.A. Compare 41 M. C. C. 689. MO-28572, Sub 5, Great 
Northern Ry. Co. Ext.—Scobey, Mont. .... M. C. C. , 6-25-58, Div. 1. 

22.01 Although particular certificate may not specifically incorporate 
a list included in Descriptions case, 61 M. C. C. 209, such a list may still 
serve as guide for determination of scope of that certificate. These lists 
were formulated primarily to aid in preparation and filing of applications 
and in interpretations of certificates issued in future. They may also, how- 
ever, properly be considered in construction of certificates issued in past. 
66 M. C. C. 553. By same token, certificates not restricted by reference to 
any established lists may nevertheless be construed with aid of such lists. 
Such a list would not, of course, be considered as all-inclusive, but reference 
could also be made to academic definitions and trade or transportation usage. 
MC-C-2111, M. I. O’Boyle & Son, Inc. v. Miller Motor Line of N. Car., Inc., 
rere a , 5-26-58, Div. 1. 

22.06 Descriptions 


22.06 It is Commission’s practice to use generic description in Ap- 
pendix XIII to report in 61 M. C. C. 209, wherever possible, to avoid con- 
fusion and enable carriers to provide complete service. MC-104480, Sub 21, 
Capital Transport Co., Inc. Ext.—Miss., .... M. C. C. , 6-30-58, Div. 1. 

22.06 Commission has found it undesirable to use other than general 
or generic terms in granting motor-carrier authority, except in unusual cir- 


cumstances not here present. MC-112520, Sub 17, South State Oil Co. Ext.— 
Rosin, 5-28-58, Div. 1. 


22.2 Animals & Rough Products 
22.21 Equines 


22.21 There is no ambiguity in authority which permits transporta- 
tion of “horses, other than ordinary,” and it is obvious that such commodity 
description includes ponies which are “other than ordinary.” 


Specific description ‘“‘race horses” in common understanding provides a 
simple and reasonable distinction from other kinds of horses and does not 
include more general description ‘“‘ponies, other than ordinary.”” MOC-116106,. 
Subs 2 & 3, N. A. & D. W. Smith Ext.—tLivestock, .... M. C. C. ..... 
7-8-58, Div. 1. 
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22.28 Fish, Meal & Oil 


22.28 Term “animal oils” as used in findings herein includes fish oil, 
and fish oil when blended with fatty acids or other chemicals is a natural 
bodied fish oil product. MC-52458, Sub 189, T. I. McCormack Trucking Co. 
Inc., Ext.—Hydrolyzed Animal & Vegetable Fats, .... M. C. C. , 1-7-58, 
Div. 1. 


22.5 Semi-Processed Material 
22.52 Refined Petroleum & Oils 


22.52 Anhydrous ammonia derived from natural gas or petroleum is a 
petroleum product. 69 M. C. C. 75. MC-118410, Sub 14, Dahlen Transport, 
Inc. Ext.—Pine Bend, Minn., 6-17-58, Div. 1. 


22.54 Industrial Chemicals & Acids 


22.54 Vegetable oils are not “liquid chemicals” within definition estab- 
lished in Maxwell case, 63 M. C. C. 677. MC-112020, Sub 27, Commercial 
Oil Transport Ext.—Oils other than Petroleum, .... M. C. C. , 6-25-58, 
Div. 1. 


22.54 Term “liquid chemicals” as defined in 63 M. C. C. 677 includes 
chemical products of both analytical and synthetic chemistry. See 66 
M. C. C. 529, 531; and 71 M. C. C. 617, 627. Hydrolysis is a process em- 
ployed in chemical industry for inducing a chemical change in components 
of natural fats; and fatty acids and gylcerine resulting therefrom or as a 
byproduct in making of soap are liquid chemicals. 


Tallows, greases, and animal and vegetable oils are not chemicals, 66 


M. C. C. 529, and a similar conclusion is warranted with respect to blends 
of natural fats and oils and free fatty acids. 


Textile finishes made by P. & G. are liquids of synthetic composition used 
in manufacture of rayon and silk goods. They clearly fall within definition 
of liquid chemicals. MO-52458, Sub 189, T. I. McCormack Trucking Co., Inc. 


Ext.—Hydrolyzed Animal & Vegetable Fats, .... M. C. C. , 7-7-58, 
Div. 1. 


22.54 Maxwell case, 63 M. C. C. 677, definition was intended to serve 
as an aid in interpreting term liquid chemicals as used in certificates and 
permits whether issued before or after that decision was rendered, and 
whether they do or do not make specific reference to it. 


Liquid petroleum as considered here is not a chemical. Compare 71 
M. C. C. 571. MOC-C-2111, M. I. O’Boyle & Son, Inc. v. Miller Motor Line of 
N. Car., Inc., .... M. C. C. , 5-26-58, Div. 1. 


22.54 Authority to transport “liquid chemicals” does not permit trans- 
portation of ‘‘animal, vegetable and fish oils’ or ‘“‘soybean oil and vegetable 
fat.” See 72 M. C. C. 786; and 66 M. C. C. 529. MC-110420, Sub 115, 
Quality Carriers, Inc. Ext.—Eastern States, 6-30-58, Div. 1. 


22.57 Fertilizer 


22.57 Superphosphate is used both as a fertilizer and as a fertilizer 
material, and is included in authority to transport fertilizer. MC-101075, 
Sub 45, Transport, Inc. Ext.—Dry Fertilizer in Bulk, .... M. C. C 
5-28-58, Div. 1. 


22.6 Industrial Manufactures 
22.61 Iron & Steel Articles 


22.61 Authority to transport “rough bars” and “iron and steel bars’’ 
does not include authority to transport “billets,” as by comparison former 
are finished products made from latter, a semi-finished product. Bars are 
stronger, of better quality, of closer tolerance, and costlier. MC-78705, Sub 
11, McLain Trucking, Inc. Ext.—Billets, .... M. C. C. , 5-28-58, Div. 1. 
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22.61 Certificate, insofar as it authorizes transportation of “iron and 
steel articles,” “iron and steel products,” and “iron and steel, and articles 
made thereof,” does not authorize respondent to engage in transportation as 
¢<ommon carrier by motor vehicle, in interstate or foreign commerce, of trac- 
tors, traction engines, tools and parts for such tractors, and traction engines, 
or used foundry machinery. MO-C-1674, Sims Motor Transport Lines, Inc. 
Revocation of Ctfe, .... M. C. C. ...., 5-57-58, Commission. 


22.7 Machinery, Equipment, Implements & Appliances 
22.78 Other Transportation 


22.78 Term “truck trailer’ means ‘“‘a vehicle drawn by mechanical 
power and used on highways to transport property.” 61M. C. C. 209, 766, 
769. MC-52858, Sub 58, Convoy Co. Ext.—Enumclaw, Wash., .... M. C. C. 
-..., 6-30-58, Div. 1. 


22.8 Necessaries 
22.81 Manufactured Foods 


22.81 Term “malted milk” in common usage is quite different from 
powdered milk. Two commodities are separate and distinct, and are so 
known in the trade. It follows that respondent may not transport malted 
milk under its present authority to transport powdered milk. I & S M-10666, 
Bakery Goods, etc.—Bet. Wis. & Chicago, Ill., .... I. C. C. ...., 6-30-58, 
Div. 2. 


22.81 Authority to transport “foodstuffs” includes malt syrup here 
involved, which is used by bakeries and cereal manufacturers among others. 
MC-92983, Sub 247, Eldon Miller, Inc. Ext.—Villa Park, Ill., .... M. C. C. 
-+..-, 6-27-58, Div. 1. 


22.82 Canned or Preserved Foods 


22.82 Term “canned goods” has been defined in Commission decisions 
as contemplating edible foods used for human consumption which have been 
processed and packed in hermetically sealed or airtight containers to pre- 
vent deterioration. 54 M. C. C. 429; 53 M. C. C. 703; 61 M. C. C. 311, 314; 
69 M. C. C. 796, 798. Thus respondent may not lawfully transport canned 
dog food under its present authority from and to considered points. I &S8S 
M-10666, Bakery Goods, etc.—Bet. Wis. & Chicago, Ill., .... 

6-30-58, Div. 2. 


22.83 Meat, Poultry, Dairy Products 


22.83 Authority to transport “bakery goods” does not embrace in- 
volved poultry and meat pies. MO-107515, Sub 257, Refrigerated Transport 
Co., Inc. Ext.—Frozen Pies, .... M. C. C. ...., 5-29-58, Div. 1. 


22.84 Beverages 


22.84 Authority to transport malt beverages includes beer. MC-1134638, 


Sub 8, W. I. Davis & C. M. Goen Ext.—Gallup, N. Mex., .. aa 
6-2-58, Div. 1. 


22.9 Miscellaneous Manufactures 
22.95 Textiles 


22.95 By trade customs and usages, not only yarn and cloth, but also 
dresses, blouses, trousers, shirts, pants, and gloves, when manufactured at a 
textile mill, have come to be considered as textile products. Many of these 
commodities are normally and usually manufactured with buttons, other 
fasteners, or attached trimmings, and their exclusion from description “textile 
products” merely because they are so manufactured is no longer justified. 
MC-C-1920, Atlanta—New Orleans Motor Freight Co., Inc., v..Floyd & Beas- 
ley Transfer Co., Inc., .... M. C. C. ...., 5-29-58, Div. 1. 
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23. Qualification of Applicant & Providence of Operation 


23.0 Generally 
23.05 Previous Experience 


23.05 While it is true that these applicants have never held a license 
as brokers of interstate transportation in past, it fairly appears that they will 
fully acquaint themselves with Commission’s rules and regulations govern- 
ing brokers of transportation of property. Also they are willing to furnish a 
bond in accordance with Commission’s requirements. Applicants found fit 
and able. MC-12654, Milton & Lawrence Levinson Broker App., .... M. C. C. 

, 5-15-58, Div. 1. 


23.1 Financial Condition 
23.10 Proof, Requisite 


23.10 With respect to applicant’s fitness, it must be noted that al- 
though its current liabilities exceed its current assets by some $9,000, its 
balance sheet also shows surplus of $17,216, and its operating statement 
shows a net profit for the first six months of 1957 of $11,910. On basis of 
these figures, there is no reason to believe that it cannot meet its obliga- 
tions. MC-116889, S. L. Gascho & Son, Ltd., Ext.—Buffalo, N. Y., .... 
M. C. C. , 6-26-58, Div. 1. 

23.10 Considering substantial reduction made by applicant in its opera- 
ting losses and its unearned surplus of approximately $28,000. doubts as 
to applicant’s financial fitness should be resolved in its favor. MO-108169, 
Sub 17, K & W Boat Transport, Inc. Ext.—Lancaster, Penna., .... M. C. C. 

, 5-27-58, Div. 1. 


23.10 Grant of authority herein will probably make it necessary for 
applicant to acquire additional equipment. Despite this, and fact that his 
current liabilities exceed his current assets, his operations have been profit- 
able, and he has a substantial net worth. It is believed, therefore, that he 
is financially fit and able to perform proposed operations. MC-116647, Sub 
1, C. B. Liebenow Com. Car. App., 6-26-58, Div. 1. 


23.11 Insolvency 


23.11 Although applicant’s current liabilities considerably exceed its 
current assets, it has been in operation for a great number of years and has 
been operating at a profit. There is no indication that it is now or will in 
near future become unable to meet its obligations. In circumstances, con- 
cluded that it is fit and able, financially and otherwise. MC-26396, Sub 3, 
Star Transfer Co. Ext.—Don, Idaho, .... M. C. C. , 6-9-58, Div. 1. 


23.2 Providence of Operation 
23.21 Backhauls 


23.21 With respect to economic feasibility of proposed operations, 
commodities will be transported on return movements wherever possible, 
but on basis of past operating experience, applicant is convinced that pro- 
posed operations can be conducted profitably without any backhaul traffic. 
There is nothing in record to require contrary finding. MO-112582, Sub 5, 
T. M. Zimmerman Co. Ext.—Frozen Foods & Foodstuffs, .... 

5-29-58, Div. 1. 


23.6 Unauthorized Operations 


23.60 Generally 


23.60 While operations conducted without proper authority, and there- 
fore in violation of Act, is a factor to be considered in determining an appli- 
cant’s fitness, shippers should not be deprived of needed service where un- 
authorized operations appear to be consequence of inadvertence, and where 
there is nothing to indicate that applicant is unwilling or unable to conform 
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to requirements of Act and Commission’s rules and regulations thereunder. 
Action should not be understood to condone such unauthorized operations. 
_— Sub 5, H. A. Pierce Ext.—Butter, .... M. C. C. , 5-28-58, 
Div. 1. 


23.61 Extenuating Facts 


23.61 Assuming without deciding that past operations were carrier for- 
hire without proper authority, evidence clearly shows that operations were 
conducted openly and with some color of support for assumption they were 
within law. Applicant is willing to comply with Act as evidenced by filing 
of instant application. In circumstances, past operations should not operate 
as bar to grant of authority here. MC-116988, Richard Lyon Cont. Car. 
Be, 2s+e Ee B.C. , 6-19-58, Div. 1. 

23.62 Good Faith 


23.62 While it is true that applicant transported number of shipments 
of involved commodities without appropriate authority, it is apparent at 
same time that this was done in order to help a few shippers which are in 
need of service. In filing for instant authority, he has shown good faith 
and is endeavoring to comply with the law. While past unauthorized opera- 
tions by carriers are not condoned, in this instance they have not been of 
such a nature as to constitute bar to grant of authority sought. Applicant 
found fit to conduct proposed operation. MC-115399, Sub 4, J. J. Gentry 
Ext.—Douglas County, Oregon, 7-8-58, Div. 1. 

23.62 Facts raise a fairly reasonable doubt as to any wilful character 
of unauthorized operations, and although not condoned, they should not be 
considered bar to any grant of authority herein. See 68 M. C. C. 373. 
MC-114711, Sub 1, Frank Saslovsky Ext.—Crated & Uncrated Baby 
Carriages, 5-29-58, Div. 1. 

23.68 Reformation 


23.63 Applicants past unauthorized operations were conducted in good 
faith and were ended upon notification of their illegal nature. They should 
not, therefore, constitute bar to grant of authority. MC-116889, S. L. Gascho 
& Son, Ltd. Ext.—Buffalo, ie Mey cscs Te Se Se , 6-26-58, Div. 1. 


23.7 Past Violation of Laws or hendetions 
23.70 Generally 


23.70 Token compliance with rules and regulations as set forth in 
Ex Parte MC-43, 68 M. C. C. 553, will not be condoned; and applicant is 
herewith admonished to conduct all interchange operations in strict ad- 
herence to Commission’s rules and regulations. MC-107108, Sub 4, Robinson 
Cartage Co. Ext.—7 States, .... M. C. C. , 6-26-58, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 Shippers are entitled to use of motor service in addition to that 
of rail when definite need for such service has been demonstrated. However, 
when motor carrier seeks to offer service where only rail transportation 
exists, it must demonstrate need for such service. MC-116062, Sub 9, Cali- 
fornia Exp., Inc., Ext.—Wichita, Kan., .... M. C. C. , 7-8-58, Div. 1. 

24.01 Because of constant increase in number and diversity of com- 
modities produced and shipped by petroleum industry, Commission endeavors 
to refrain from restricting or limiting grants of authority to motor carriers 
which serve it. Thereby those carriers are enabled to render as complete 
a service as possible, and at same time avoid multiplicity of applications 
which would otherwise result from production and shipment of a new com- 
modity from any given origin. Although this policy may affect scope and 
nature of decisions, it does not lessen burden of proof of an applicant seeking 
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to serve a petroleum shipper, even though authority sought is expressed in 
generic terms used in appendices to Descriptions case, 61 M. C. C. 209. 
Need must still be shown to exist for proposed service, and when existing 
carrier is authorized to provide service, or any part of it, applicant is faced 
with additional burden of establishing inadequacy of that service. MO-263838, 
Sub “ po 3 — Inc., Ext.—Neville Island, Penna., .... M. C. C. 
..+., 6-17-58, Div. 1. 


24.01 Mere fact that carrier is authorized to operate between certain 
points is not sufficient to establish that service between such points is ade- 
quate. MC-112617, Sub 86, Liquid Transporters, Inc., Ext.—Points in Va., 
7-8-58, Div. 1. 


24.01 Record establishes beyond doubt that shipper has never con- 
trolled traffic and would honor jobbers’ routings even if application were 
granted. None of its jobbers supports application or complains of existing 
tess, Da MC-115918, Sub 2, F. J. Paar, Ext.—Clay Products, 
6 i. Ee 


24.01 Applicant must by competent evidence establish definite need for 
proposed service which existing carriers are either unwilling or unable to 
meet. MC-101075, Sub 45, Transport, Inc, Ext.—Dry Fertilizer in Bulk, 

, 6-28-58, Div. 1. 


To Same Effect: 


MC-118410, Sub 14, Dahlen Transport, Inc. Ext.—Pine Bend, Minn., 
6-17-58, Div. 1. 


MC-106278, Sub 16, E. B. Law & Son, Inc. Ext.—Ceniza, N. Mex., 
6-30-58, Div. 1. 


MC-107408, Sub 242, E. B. Matlack, Inc. Ext.—Paoli, Penna., 
S. ¢. , 6-26-58, Div. 1. 


MC-116467, Sub 1, Moffatt Trucking Ltd. Ext.—Mich., 6-2-58, Div. 1. 


MC-107515, Sub 202, Refrigerated Transport Co., Inc. Ext.—Frozen 
Foods, 5-21-58, Div. 1. 


MC-116765, Kenneth Silliman Com. Car. App., 6-17-58, Div. 1. 


MC-1510, Sub 57, Southwestern Greyhound Lines, Inc. Ext.—Little 
Rock-Fordyce, Ark., 6-30-58, Div. 1. 


24.02 Brokerage 


24.02 Burden is upon applicant to establish affirmatively by competent 
evidence that his operation is or will be consistent with public interest and 
National Transportation Policy. MC-12661, S. S. Santaniello Broker App., 
5-15-58, Div. 1. 


24.038 Contract Carriage 


24.03 Burden is upon applicant to establish by substantial evidence 
that there is need for its service which cannot be satisfied by existing facili- 
ties. Applicant has failed to establish that proposed service will be con- 
sistent with public interest and National Transportation Policy. MC-116790, 
Amco Trucking Co., Inc. Cont. Car. App., .... M. C. C. , 6-27-58, Div. 1. 


24.03 Concededly, mere dedication of equipment by motor carrier is 
not sufficient to warrant grant of authority where existing service is adequate 
for shipper’s needs and such dedication is not needed. However, protestants’ 
services are not adequate. . “3 T. G. Burkholder Cont. Car. App., 
: M. C. C. , 6-27-58, Div. 1 


“24.08 Evidence fails to show that movement of shipper’s traffic or that 
actual needs of shipper require personalized service of contract carrier or 
that type of service desired is in any way materially different from services 
of common carriers generally. Denied. MC-50182, Sub 29, Central & 
Southern Truck Lines, Inc. Ext.—4 Ind. Origins, .... M. C. C. , 7-8-58, 
Div. 1. 
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24.03 In determining whether proposed contract-carnier operation will 
be consistent with public interest, Commission must ascertain whether 
reasonable requirements of supporting shipper may adequately be met by 
available carriers. MC-116950, J. L. Drake Cont. Car. App., 6-30-58, Div. 1. 

24.03 Applicant has burden of proving that its proposed service is re- 
quired to meet public need and that no existing motor carrier service is 
available adequately to meet that need. MC-116646, John Fontana Cont. 
Car. App., .... M. C. C. , 6-27-58, Div. 1. 


24.03 Evidence that protestants have transported similar commodities 
for other manufacturers, standing alone as it does here, is insufficient to 
substantiate concluding that they can satisfactorily serve this shipper as it 
is not shown that needs of manufacturers served by protestants are like 
those of supporting shipper herein. MC-30962, Sub 4, Huyck Trucking Co., 
Inc. Ext.—tUtica, N. Y., .... M. C. C. , 6-12-58, Div. 1. 

24.03 Applicant’s services are clearly correlated with shipper’s dis- 
tribution plan, rendering specialized service which would be difficult, if not 
in some instances beyond existing common carriers’ ability to duplicate. 
Permit granted. MC-17227, Sub 8, Lindner Bros. Trucking, Inc. Ext.— 
Groceries, 6-13-58, Div. 1. 


24.03 Applicant, whose equipment and services are devoted exclusively 
to serving supporting shipper, has provided excellent service under its out- 
standing authority; and, by dedicating its facilities to particular require- 
ments of shipper, it can render highly personalized service, more responsive 
to shipper’s demonstrated need, than that afforded by protestant or other 
motor common carriers which must hold out their services to public general- 
ly. MC-6380, Sub 6, R. F. Truesdell, Inc. Ext.—Krannert, Ga., 6-30-58, Div. 1. 


24.03 MC-116548, R. J. Vollbracht Cont. Car. App., .... M. C. C. 
, 6-27-58, Div. 1. (Please See 05.21, Same Title). 
24.06 Registered Truck Operation 


24.06 Partial exemption provided in second proviso of sec. 206(a)(1) 
applies only to those who meet all of its terms, and then only so long as their 
operations continue to meet requirements of the statute. Chief requirement 
is that carrier must be lawfully engaged in operating solely within a single 
state. If respondent’s secretary, who owns 120 of 300 outstanding shares 
of respondent’s stock, is in position to control respondent’s operations as 
well as those of an interstate carrier, then respondent cannot be said to be 
operating solely within a single state, for purposes of second proviso, because 
its operations are not independent of those of multistate carrier. It is power 
of control of actual operations, whether it has been exercised in past or not, 
which is bar to registration under proviso. See 54 M. C. C. 625. Nor need 
‘“‘control’”’ be absolute to constitute bar to registration; if in any manner, 
operations of two carriers can be joined in common interest by jointly- 
employed person who is in position to exercise substantial control over com- 
plementary traffic affairs of two carriers, that fact bars registration. MC- 
41463, Sub 8, Ashland Transfer & Storage Co.—Operation under second 
Proviso of Sec. 206(a) (1), .... M. C. C. , 5-29-58, Div. 1. 


24.06 Past continued performance of lawful transportation under 
proviso is evidence of public need for continuance thereof; but such opera- 
tions must have been actually performed and not have been token in nature 
only. 38 M. C. C. 547; and 67 M. C. C. 157. MOC-F-6368, Glendenning 
Motorways, Inc.—Pur.—Superior Service Co., Inc., .... M. C. C. ....,; 
5-16-58, Div. 4. 


24.09 Substitution of Contract for Private Carriage 


24.09 Shipper desires service such as that proposed because it will 
enable it to enjoy all benefits presently enjoyed through private carriage 
and yet enable it to avoid burden of being directly engaged in transportation. 
Permit issuance approved. MC-116644, E. E. Christopherson Cont. Car. 
App., 6-30-58, Div. 1. 

24.09 It is clear that shipper would continue to operate as private 
carrier rather than tender traffic for movement in multiple-line service. 
Granted. MC-115162, Sub 28, Walter Poole Ext.—Mirrors, 6-13-58, Div. 1. 
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24.1 Patron Need 
24.10 Requisite Proof 


24.10 Evidence is convincing that although supporting shippers are 
unable to specify present or projected destination points, there will be 
constant need for service to numerous destinations and that these destina- 
tions will change from time to time. It would be impractical, as well as 
unduly restrictive, to limit destinations to specific points; therefore, state- 
wide destination territory granted. MC-108449, Sub 41, Indianhead Truck 
Line, Inc. Ext.—Cement in Bulk, .... M. C. C. , 7-11-58, Div. 1. 


24.10 While it may be that applicant’s ability to perform proposed 
service would be convenience to supporting shippers, this advantage alone is 
not sufficient to support grant of additional authority in an area already 
adequately served. MOC-116775, Stanley Kubicki Com. Car. App., 

M. C. C. , 6-26-58, Div. 1. 


24.10 Shipper’ 8 expressed needs, if any, for additional service are too 
uncertain or remote to afford any reasonable basis for grant of authority 


herein. MC-92988, Sub 261, Eldon Miller, Inc. Ext.—Dairy Wax, 6-30-58, 
Div. 1. 


24.11 Preference or Desire 


24.11 Mere preference of shipper for proposed service does not afford 
sufficient basis upon which to predicate a grant of operating authority. 
MC-116646, John Fontana Cont. Car. App., .... M. C. C. ...., 6-27-58, 
Div. 1. 

To Same Effect: 


MC-112020, Sub 27, Commercial Oil Transport Ext.—Oils other than 
Petroleum, .... M. C. C. , 6-25-58, Div. 1. 


ee Wilbon Hammack Cont. Car. Agp, ..-- BM. ©. GO. .ccey 
5-15-58, % A 


mo-asseah, Sub 1, 8S. C. Williams Ext.—Joliet, Ill., 6-11-58, Div. 1. 


24.11 While it may be desirable from shipper’s standpoint to have a 
single-line service, mere desire for such service, in absence of some showing 
cf deficiency in existing services will not support finding of need therefor. 
MC-804238, Sub 15, Oklahoma-Louisiana Motor Freight Co., Ext.—Ennis, 
Te, 0c co Be Ge , 6-26-58, Div. 1. 


24.14 Proximity of Guar Terminals 


24.14 Shipper has been unable to obtain adequate service from carriers 
which lack local terminals and reasonably accessible tank cleaning facilities. 
MC-110525, Sub 333, Chemical Tank Lines, Inc. Ext.—Louisville, Ky., .... 
M. C. C. , 6-2-58, Div. 1. 


24.14 While opposing carriers have appropriate equipment and 
authority to render service proposed, none of them is based in Toledo; and 
it is apparent that in many instances, persons requiring towing service be- 
tween involved counties could more readily be served by Toledo based car- 


rier. MC-116771, L. O. Cousino Com. Car. App., .... M. C. C. , 5-22-58, 
Div. 1. 


24.14 Applicant already has terminal at point of origin and is, there- 
fore, in a favorable position to provide service ~ aed ~ shipper. MC- 
52869, Sub 51, Northern Tank Line, Ext.—S. Dak., Oe. Ge Ge soe ce 
6-30-58, Div. 1. 


24.15 Enlarged Patron Market 


24.15 This area is presently being served only by rail except in certain 
instances; and a motor carrier service is needed by supporting shipper to 
further its business potential and to maintain its competitive position, as 
such a service will allow it to supply prospective customers which are located 
off-rail or which cannot accommodate large shipments. MC-117038, L. 8. 
Gilligan Corp. Com. Car. App., 6-30-58, Div. 1 
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24.15 Commission cannot deny shipper access to potential customers 
on conclusion that rail service is adequate for shipments to its existing 
customers. MC-106965, Sub 110, M. I. O’Boyle & Son, Inc. Ext.—Maine, 
5-29-58, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 Commission has considered past unauthorized operations, con- 
ducted in good faith, as some evidence of public convenience and necessity; 
but in view of vagueness of testimony in this respect, there does not exist 
established past operation upon which finding of need can be predicted. 
MC-52858, Sub 58, Convoy Co. Ext.—Enumclaw, Wash., .... M.C.C....., 
6-30-58, Div. 1. 


24.17 Neither use by shippers of unauthorized service nor several in- 
stances described of fault found with existing service are sufficient basis to 
= grant of authority sought. _ 17052, A. L. Jowers Com. Car. App., 

M. C. C. ...., 6-17-58, Div. 1. 

24.17 Grant ts warranted by showing of shippers’ need for continua- 
tion of satisfactory service long provided by applicant. Although reasoning 
in Day case, 53 M. C. C. 672, is sound, circumstances disclosed here furnish 
ample basis for different conclusion. MC-74164, Sub 3, West Farms Exp. 
Inc. Com. Car. App., .... M. C. C. ...., 6-80-58, Div. 1. 


24.2 Traffic Available 
24.22 Potentially 


24.22 Limiting authority granted to either applicant to those com- 
modities or destinations of or to which shipments have been made in past 
in view of the continuing growth and expansion of the petroleum industry 
is not justified. MC-531, Sub 75, Younger Bros., Inc. Ext.—Petrocarbon 
Chemicals, .... M. C. C. ...., 6-26-58, Div. 1. 


24.24 Contingently or Seciaiatnndy 


24.24 Mere desire to have motor carrier service available in event need 
might arise is too speculative to form proper basis for grant of authority. 
MC-115732, Sub 2, F. C. Martin, Ext.—Lincoln County, Tenn., .... M. C. C. 
‘ , 5-29-58, Div. 1. 


24.24 Insignificant amount of traffic which supporting shippers have 
had to or from southern states, coupled with speculative evidence as to 
possible future transportation needs, compels conclusion that no need exists 
for proposed service. Denied. MC-107103, Sub 4, Robinson Cartage Co. 
Ext.—7 States, .... M. C. C. ...., 6-26-58, Div. 1. 


24.25 New or Increased Traffic 


24.25 In present or reasonably foreseeable future shipper requires or 
will require distribution of its new product to points in named destination 
states. This distribution frequently will involve split-delivery service; and 
therefore broad destination authority is necessary in order that shipper and 
its customers will have available efficient and economical motor carrier 
service responsive to their needs. MC-111472, Sub 50, Diamond Transp. 
System, Inc. Ext.—Kan. Origins, .... M. C. C. ...., 5-28-58, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 While shipper indicates that it is not satisfied with rates charged 
by rail carriers, record is totally devoid of any indication that applicant 
could provide service of quality similar to that now provided by rail car- 
riers and operate at lower rates. In circumstances, 355 U. S. 83, in which 
Supreme Court held that in determining application proceedings considera- 
tion must be given to inherent advantages possessed by several forms of 
transportation, does not impel result different from recommended denial. 
ey ge Ney 61, Convoy Co. Ext.—Rock Pickers, .... M. C. C. ...., 

-30-58, Ws Ee 
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24.30 It may be observed that under some circumstances, matter of 
rates may be legitimate consideration in proceeding of this character. 
ae a S. 83. MOC-112617, Sub 36, Liquid Transporters, Inc. Ext.—Points. 
in Va., 7-8-58, Div. 1. 


24.30 Matter of rates affects to some extent many extension applica- 
tions without being controlling or important consideration. MO-116405, 
J. C. Poole, Jr., Com. Car. App., 6-5-58, Div 


24.30 Grant of operating authority to applicant may not be predicated 
merely upon showing that rate structure of protestants is not acceptable to 
shippers. If rates are considered by shippers to be unreasonable, relief is 
available under other provisions of Act. MC-106644, Sub 34, Superior 
Trucking Co., Inc. Ext.—Wis., .... M. C. C. , 6-30-58, Div. 1 


24.38 Rate Stops 


24.33 Insofar as applicant’s contentions concerning protestants’ rate 
policies are concerned, record does not support finding that protestants, in 
their interline agreements, have imposed rate stops or otherwise, in effect, 
embargoed shippers’ traffic so as to support finding that protestants are not 
willing to serve shippers, or which might justify grant of authority to appli- 
cant within principle enunciated in 61 M. C. C. 501, 508. MC-106644, 
3 84, Superior Trucking Co., Inc. Ext.—Wis., .... M. C. C. , 6-30-58, 
Div. 1. 


. 


24.4 Adequacy of Facilities 
24.43 Rail Equipment 
24.43 Rail service alone is not adequate to meet shippers’ complete 
needs because of unavailability of rail tank cars and rail carriers’ inability 
to accomplish expedited deliveries or to serve customers not located on rail 
sidings without extra handling. MC-112020, Sub 35, Commercial Oil Trans- 


port Ext.—Fish Solubles, .... M. C. C. , 6-26-58, Div. 1. 
24.46 Special Truck Equipment 


24.46 Restriction to traffic moving on double-deck automobile trailer 
equipment will be imposed with admonition that ordinarily such restrictions 
tend to complexity and are looked upon with disfavor. MC-29886 
Dallas & Mavis Fwdg. Co., Inc. Ext.—Baltimore, Md., .... 

6-25-58, Div. 1. 


24.46 None of common carrier ogy has trailers equipped with 
rollers which shipper needs. ae Sub 1, Goodman Motor Transport 
Co., Ltd. Cont. Car. App., .... M. C. , 6- 27-58, Div. 1. 


24.5 Adequate Qeeunt of Service 
24.51 Emergency Shipments 


24.51 Grant of new permanent authority may not be based on occa- 
sional emergency movements alone. MC-76663, Sub 6, Peter & Edward 
Himmer Ext.—Pile Driving Equipment, .... M. C. C. , 6-19-58, Div. 1. 

24.51 As arule, additional motor carrier service has not been author- 
ized where existing motor carrier service is not shown to be unsatisfactory 
and where proposed operation is desired only for stand-by purposes. Com- 
pare 69 M. C. C. 183. MC-112701, Sub 8, J. H. Nowlin Ext.—Hapeville, Ga., 
Ss , 5-26-58, Div. 1. 


24.51 While shipper would only use applicant’s service to meet its 
so-called emergency needs, such emergencies are recurring and definite and 
justify conclusion that an adequate motor-carrier service is essential. When 
these situations occur, fast service is required. MO-115162, Sub 27, Walter 
Poole Ext.—New Orleans, La., 6-17-58, Div. 1. 

24.51 In event of occasional seasonal emergencies, shipper may obtain 
additional services under sec. 210(a) of Act. MC-1167138, Sub 1, C. F. Ropos 
Com. Car. App., .... M. C. C. , 6-20-58, Div. 1. 
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24.53 Railroad 


24.53 Need for flexibility through unlimited drop-off shipments to 
rural points, dealers, and distributors cannot be supplied adequately by rail 


service. MC-28439, Sub 79, Daily Motor Exp., Inc. Ext.—Shortsville, N. Y., 
6-30-58, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Opposing motor carrier claims that it is able to handle ship- 
ments from all of the origin points into all of the destination states by 
means of interline arrangements with other motor carriers. However, none 
of connecting carriers appeared; and as consequence, record contains no 
definite information as to their authority and ability to participate in such 
movements. There is, therefore, nothing upon which to base conclusion that 
such through service is actually available, or, if available, that it would 
prove adequate. MO-115491, Sub 6, Commercial Carrier Corp., Ext.—Il. 
puees, .... BM. ©. G. ...0) Sees, mar. 1. 


24.55 As to existing motor carrier service, although supporting ship- 
per has not made any thorough investigation to determine if any other 
service is available, only one motor carrier submitted evidence in opposition 
to application; and it must be presumed that they are not interested in 
transporting tractors with which this application is concerned. MC-111472, 
Sub 44, Diamond Transp. System, Inc. Ext.—Tractors from Burlington, Iowa, 
5-15-58, Div. 1. 


24.55 Opposing motor carriers provide either single- or joint-line 
service to entire destination territory involved, and their services have not 
been shown to be inadequate to meet shippers’ reasonable transportation 
requirements. Denied. MC-116486, Andy Kindsvater Cont. Car. App., 
6-2-58, Div. 1. 


24.55 As protestant motor carriers have not participated in any of 
considered traffic, grant herein of authority sought would have no material 
adverse effect upon their operations. MC-115916, Sub 2, R. S. Rich, Ext.— 
Points in Wis., 6-30-58, Div. 1. 


24.55 In view of availability of service which has not been shown to be 
inadequate to meet shippers’ reasonable transportation requirements, appli- 
cation must be denied. MC-100470, Sub 15, C. H. Zern Ext.—Pottstown, 
Penna., 6-25-58, Div. 1. 


24.57 Existence of Contract Carrier Service 


24.57 Opposing motor carrier, as a contract carrier, is not authorized 
to participate in needed joint-line service, and so long as it remains a con- 
tract carrier, it is not in a position to provide any service without first 
negotiating and subsequently maintaining a proper contractual relationship 
with shipper. MOC-112796, Sub 2, E. G. Brake Ext.—Points in IIL, 6-26-58, 
Div. 1. 


24.57 Shipper should not be required to negotiate satisfactory con- 
tract with protestant contract carrier in order to assure itself of adequate 
transportation facilities. MC-116883, Russell Dimmitt Com. Car. App., 
5-27-58, Div. 1. 


24.57 While it is true that shipper here has never used services of 
opposing contract carrier, it is entitled to dependable motor-carrier service 
which is not subject to contingency of negotiating satisfactory agreement 
with contract carrier. MO-113843, Sub 17, Refrigerated Food Exp., Inc. Ext. 
—Points in Ohio, 6-17-58, Div. 1. 
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24.6 Adequate Quality of Service 


24.65 Semi-Processed Material 

24.65 In case of lumber, roller-equipped vehicles are often necessary 
to meet needs of customers, as are flatbed vehicles for movement of ply- 
wood and box shook. This type of service cannot be provided by railroads, 
nor by their piggyback operations, from standpoint of time in transit and 
handling costs, nor by regular-route motor carriers who are limited by points 
to which they can make deliveries and equipment they have available for 
the service. MC-115399, Sub 4, J. J. Gentry Ext.—Douglas County, Oregon, 
7-8-58, Div. 1. 


24.66 Industrial Manufactures 


24.66 While plate glass is fragile commodity, which requires careful 
handling, none of those supporting application had any specific complaint 
concerning joint-line trailer-interchange service provided; and finding that 
such service is inadequate solely on basis of possible damage or potential 
delay is not justified where this type of service from other origins has proven 
reasonably satisfactory in past. MC-68417, Sub 16, Blue Ridge Transfer 
Co., Inc. Ext.—Cumberland, Md., .... M. C. C. ...., 5-28-58, Commission. 


24.68 Necessaries 

24.68 Many of shipper’s customers are not equipped to handle rail 
shipments and they frequently desire delivery more promptly than can be 
achieved by rail. Permit granted. MC-114019, Sub 2, Emery Transp. Co. 
Ext.—Waseca & Fairmont, Minn., 5-16-58, Div. 1. 


24.68 Rail service has been unsatisfactory because high minimum- 
weight limits require consignees to carry larger inventories than they de- 
sire, have facilities for, or find profitable. In addition, inconvenience and 
extra expense have been caused by increased breakage when shipments are 
made by rail in comparison with motor carriage. MO-116405, J. C. Poole, Jr. 
Com. Car. App., 6-5-58, Div. 1. 

24.68 Rail service is neither sufficiently flexible nor particularly suit- 
able for movement of frozen pies. MC-112582, Sub 5, T. M. Zimmerman Co. 
Ext.—Frozen Foods & Foodstuffs, .... M. C. C. ...., 5-29-58, Div. 1. 


24.7 Single-Line Service 


24.70 Generally 

24.70 Present service provided by applicant to shipper is performed by 
interlining equipment with another carrier. Consequently shipper is not in 
position to complain about lack of single-line service to involved points, 
without first trying available joint-line service of protestants. Denied. 
MC-113651, Sub 18, Indiana Refrigerator Lines, Inc. Ext.—Pacific Coast 
States, 5-27-58, Div. 1. 

24.70 There is no statutory obligation imposed upon motor carriers 
of property to establish or maintain through routes or joint rates with other 
such carriers. Thus Commission cannot require authorized carrier to accept 
interline shipments. MC-100463, Sub 17, Smith Transport Ltd. Ext.— 
Newsprint, 5-15-58, Div. 1. 


24.71 Requisite Proof 


24.71 Absence of connecting carriers indicates lack of interest on 
their part to participate in considered traffic. Shippers should not be re- 
quired to rely upon two protestants being able to negotiate satisfactory 
interchange agreements with other motor carriers to provide service. MC- 
50182, Sub 19, Central & Southern Truck Lines, Inc. Ext.—Danville, DL, 
6-18-58, Div. 1. 

24.71 Mere assertion by shipper that he does not consider interline 
service of protestants adequate is not sufficient to warrant conclusion that 
such service is in fact inadequate. MC-30428, Sub 15, Oklahoma-Louisiana 
Motor Freight Co. Ext.—Ennis, Texas, .... M. C. C. ...., 6-26-58, Div. 1. 
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24.78 Shipper’s Requirements 


24.78 It does not appear, of record, or from method of opposing car- 
riers’ operations, which require interchange, that they are in position to 
fulfill reasonable transportation requirements of shipper herein. MO-115162, 
Sub 27, Walter Poole Ext.—New Orleans, La, 6-17-58, Div. 1. 

24.78 Evidence establishes that supporting shipper requires service of 
a motor carrier authorized to render a single-line motor carrier service to all 
destinations. Commodities to be transported are not readily susceptible to 
interchange in transit and manufacturer or shipper could not assure con- 
signees of scheduled deliveries if it were required to rely on multiple-line 
service in order to effect deliveries. MC-110505, Sub 30, Ringle Truck 
Lines, Inc. Ext.—Rochester, Ind., 6-30-58, Div. 1. 

24.78 Shipper’s experience has been that a single-line service, where 
it is available, does result in more dependable and prompt deliveries and in 
greater facility in tracing shipments. Although delays attendant on joint- 
line service at Evansville and by Crawford have not been frequent, they are 
nonetheless of moment when viewed in light of shipper’s need to prevent 
its competitive position in the automobile industry from further deteriora- 
tion. For these reasons and in view of shipper’s need for a drop-off service 
in various portions of Ga. and N. Car., a single-line service should be made 
available to the proposed destination territory. Compare 64 M. C. C. 511. 
MC-92722, Sub 10, R. R. Walker, Inc., Ext.—Automobiles, .... M. C. C. 
«see, 6-27-58, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificate—Deviation Rule 


25.00 Commission’s Deviation Rules apply generally only to operations 
over regular routes; and, in limited circumstances, to irregular-route carriers 
of dangerous explosives, operating over irregular routes. MC-84605, Sub 4, 
Anchor iy Lines, Oe St. Marys County Gateway, 
cove Mee Oe Ge ccccg TOUS 


25.07 Requisite Proof 


25.07 In an application such as the instant one, involving elimination 
of gateway and seeking authority which would enable operation over more 
direct routes, essential facts to be determined, in the absence of testimony 
of public witness, are: (1) whether applicant is actively transporting sub- 
stantial volume of traffic from and to points involved by operating in good 
faith through gateway, and in so doing, is effectively competing with existing 
carriers; and (2) whether elimination of gateway requirements would enable 
applicant to institute new service or service so different from that presently 
provided as to materially improve applicant’s competitive position to detri- 
ment of existing carriers. MC-84605, Sub 4, Anchor Van Lines, Inc. Ext.— 
Elimination St. Marys County Gateway, .... M. C. C. ...., 7-3-58, Div. 1. 

25.07 No shippers appeared in support of this application; but where, 
as here, institution of proposed service would not result in new competitive 
service to detriment of existing carriers, public convenience and necessity 
may be found in operating economies and those factors which contribute to 
expedition and efficiency in operation, all of which, though they benefit first 
carrier, indirectly contribute to more expeditious and economical transporta- 
tion for public. MC-17793, Sub 13, Foster Freight Lines, Inc., Ext.—kKy.- 
Ohio, 6-18-58, Div. 1. 

25.07 Where no new service will result, public convenience and neces- 
sity properly may be found to require proposed operation, which, although 
the proposal may benefit the carrier, will result in operating economies, ex- 
pedition, safety, and efficiency of operation, and will indirectly benefit the 
public. 72 M. C. C. 764. Same principle has been found to justify grant 
of authority to serve off-route point for sole purpose of handling interchange 
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traffic more efficiently. 49 M. C. C. 379. MC-82775, Sub 7, Hermann Fwdg.. 
Co. Ext.—Phillipsburg, N. J., .... M. C. C. , 6-5-58, Div. 1. 


25.07 In order for applicant to justify grent of proposed alternate 
route solely on basis of operating economy and efficiency, it must establish 
that: (a) it is presently operating over practicable and feasible authorized 
route between the termini; (b) it transports substantial amount of traffic 
over this route in effective competition with existing carriers operating be- 
tween these termini; and (c) competitive situation will remain relatively 
unchanged if the alternate route sought is granted. Traffic which may be 
considered in determining whether an applicant has met these three concur- 
rent tests may be traffic which moves between termini or traffic which moves 
through termini to and from points beyond, but, in either case, it must be 
traffic which is being transported under appropriate authority. Traffic con- 
sisting of so-called exempt commodities, if moving alone, is thus irrelevant 
in determining whether an applicant for alternate route authority has met 
criteria in (b) and (c) above. MC-44605, Sub 6, Milne Truck Lines, Inc. 
Ext.—Alternate Routes—Los Angeles, Calif., to Hope, Ariz., .... M. C. C. 

, 6-30-58, Div. 1. 

To Same Effect (3 tests): 

MC-108987, Sub 15, Murphy Motor Freight Lines, Inc. Ext.—Minn., 
6-30-58, Div. 1. 

MC-1824, Sub 30, Preston Trucking Co., Inc. Ext.—Newport News, Va., 

- M.C. C. , 5-29-58, Div. 1. 

MC-70451, Sub 190, Watson Bros., Transp. Co., Inc. Ext.—Alternate 
Route, Ashfork, Ariz. & Bakersfield, Calif., 6-25-58, Div. 1. 

25.07 No evidence was submitted as to volume of traffic moving be- 
tween termini of certain routes. In circumstances application to this extent 
should be denied. MO-1089387, Sub 15, Murphy Motor Freight Lines, Inc. Ext. 
—Minn., 6-30-58, Div. 1. 

25.07 Tests generally applied in determining applications for alter- 
nate-route authority require applicant to show that: (1) it is presently opera- 
ting between involved points under appropriate authority over practical and 
competitively feasible route; (2) it is, in fact, while operating over said 
authorized route, an effective competitor with existing carriers operating 
over direct routes, and handling a substantial volume of traffic in competi- 
tion with said carriers; (3) it would not be able to perform over proposed 
route, a service so greatly different or improved as to be tantamount to a 
new service, thereby altering competitive situation. In view of these require- 
ments, finding as to adequacy of protestant’s service over proposed route is 
immaterial. Evidence relating to applicant’s operations over proposed 
route, which originate and terminate at points beyond termini of proposed 
alternate route, was properly considered by board in arriving at its recom- 
mendations. MC-1511, Sub 110, Pacific Greyhound Lines Ext.—Ariz., .. 

3 , 5-15-58, Div. 1. 

25.07 Evidence applicant sought to introduce relative to additional 
traffic moving through its terminals other than the one at Manchester is 
immaterial in an alternate route proceeding—only relevant traffic being that 
which has moved over service route between or through both termini of 
service route. MC-108478, Sub 13, St. Johnsbury Trucking Co., Inc. Ext.— 
Alternate Route—Manchester, N. H., & Worcester, Mass., .. M. C. 

6-18-58, Div. 1. 
25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1, unless otherwise stated: 


Anchor Van Lines, Inc., MC-84605, Sub 4, Elimination St. Marys County 
(Md.) Gateway, .... M.C. C. , 7-38-58. 


Central Freight Lines, Inc., MC-30867, Sub 68, Texas, 6-25-58. 
Crouch Bros., Inc., MC-26739, Sub 22, New Gateways (Mo.-Ill.), .... M.C. C. 
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25.08 Granted Upon Requisite Showing (Continued) 


Foster Freight Lines, Inc., MC-17793, Sub 13, Ky.-Ohio, 6-18-58. 
Hermann Fwdg. Co., MC-32775, Sub 7, Phillipsburg, N. J., .... M. C. C. 
, 6-5-58. 
tenn Seane. Co., MC-24379, Sub 21, Additional Gateway (Penna.-N. J.), 
. a C. eee, 6-56-58, Commission. 
warshy moter Freight Linen, Inc., MC-108937, Sub 15, Minn., 6-30-58. 
Pacific Greyhound _— (now reentitled Greyhound Corp.), MC-1511, Sub 
110, Aris., .... M.C.C. ...., 5-15-58. 
St. Johnsbury Pda Co. Inc., MC-108473, Sub 14, Alternate Routes 
Within N. H. ....M.C.C. ...., 6-18-58 (embraced in MC-108473). 
Texas-Arizona Motor Freight, Inc., MC- -59894, Sub 15, Texas, 6-30-58. 
Watson Bros., Transp. Co., Inc., MC-70451, Sub 190, Ashfork, Ariz. & Bak- 
ersfield, Calif., 6-25-58. 
West Bros. Inc., MC-3009, Sub 25, Alternate Route, 5-27-58. Prior report, 
48 M. C. C. 902, modified. (embraced in Sub 21). 
25.09 Denied for Failure of Proof 
25.09 Alternate Routes Denied by Div. 1, unless otherwise stated: 
Milne Truck Lines, Inc., MC-44605, Sub 6, Los Angeles, Calif. to Hope, 
Aris. .... M.C.C. ...., 6-80-58. 


Preston Trucking Co. Inc., ‘MC- 1824, Sub 30, Newport News, Va., 
«ae. -58. 






















































St. Jehasbery Trucking Co. Inc., MC-108473, Sub 13, Manchester, N. H., & 






Worcester, Mass., .... M. C. C. ...., 6-18-58. 
West Bros., Inc., MC-3009, Sub 21, Waynesboro, Miss., .... M. C. C. ...., 
5-27-58. 
Wagarville, Ala., Sub 22, .... M. C. C. ...., 5-27-58, (embraced 
in Sub 21). 





25.1 Present Base Route 
25.14 Intrastate Base Route 


25.14 While Commission would be hesitant to grant interstate opera- 
ting authority to conduct operations beginning and ending in single state, 
where it appears that authority is sought as means of circumventing state 
regulation, such consideration is not present here. Granted. See 68 
M. C. C. 151; but see 61 M. C. C. 393. MC-35088, Sub 1, R. T. Gill, Jr. 
Ext.—General Commodities, .... M. C. C. ...., 6-26-58, Div. 1. 


25.2 Points to be Served 








25.22 Off-Route 


25.22 Service to and from off-route points must be performed in con- 
nection with, and as an integral part of, a good faith operation over appurte- 
nant regular route. 62 M. C. C. 261. Use of 30-mile off-route authority as 
bridge for crosshauling between two authorized routes is a tacking opera- 
tion that does not fall within this principle. MC-108473, Sub 18, St. Johns- 
bury Trucking Co., Inc. Ext.—Alternate Route—Manchester, N. H. & Worces- 
ter, Mass.,....M.C.C. ...., 6-18-58, Div. 1. 


25.3 Improved Operations 
25.86 Elimination of Gateways 


25.36 Where operating economies are possible, public interest requires 
such economy particularly where, as here, use of more economical routes 
would not materially affect operations of competing carriers. See 101 F. 
Supp. 587. MC-24379, Sub 21, Long Transp. Co. Ext.—Additional Gate- 
way, .... M.C.C. ...., 6-5-58, Commission. 
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25.4 Improved or New Service 
25.40 Generally 


25.40 Applicant is now authorized to transport general commodities 
over a service route between Los Angeles and Phoenix, via Needles and 
Hope, which is 512 miles long and somewhat patently impracticable on its 
face. Distance over proposed alternate route is 392 miles. 120-mile differ- 
ence between present and proposed route amounts to a 23 percent reduction 
in applicant’s route and would allow applicant to traverse distance at 40 
miles per hour, in less than 10 hours, as compared with present operating 
time of 12% hours. Grant would thus relatively change competitive situa- 
tion by allowing applicant to inaugurate full-scale general commodity 
operation, which it has failed to demonstrate that it is presently conducting. 
MC-44605, Sub 6, Milne Truck Lines, Inc. Ext.—Alternate Route—Los 
Angeles, Calif. to Hope, Ariz., .... M.C. C. ...., 6-30-58, Div. 1. 


25.40 Granting of alternate route should not result in new service. 
MC-1824, Sub 30, Preston Trucking Co., Inc. Ext.—Newport News, Va., .... 
M. C. C. ...., 5-29-58, Div. 1. 


25.40 Proposed alternate route will allow applicant to save total of 
99 miles or approximately three hours driving time, reduction of less than 
20 percent. When considered in light of nature of operations involved, 
these savings are insignificant. MC-70451, Sub 190, Watson Bros. Transp. 
_ = Ext.—Alternate Route, Ashfork, Ariz. & Bakersfield, Calif., 6-25-58, 
ae F 
25.42 Reduced Transit Time 


25.42 Use of proposed route would not enable applicant to compete 
more effectively than at present or to provide an essentially new or different 
service, since a saving of three hours time in movement which requires two 
days would not in circumstances here presented amount to new service. 
MC-24379, Sub 21, Long Transp. Co. Ext.—Additional Gateway, 

M. C. C. ...., 6-5-58, Commission. 


25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 Applicant’s desire to operate as efficiently and economically as 
possible is sympathetically understood; however, protestants are entitled, 
in a case of this type, to a showing that use of proposed alternate route will 
not materially change competitive situation; there is no such showing here. 
MC-1824, Sub 30, Preston Trucking Co., Inc. Ext.—Newport News, Va., .. 
M.C.C. ...., 5-29-58, Div. 1. 


25.50 Use of proposed 136-mile alternate route would enable appli- 
cant to save 34 miles and about one hour in operating time thereby ma- 
terially altering competitive situation between considered points to detri- 
ment of existing carriers. No public need for such essentially new service 
has been shown. Denied. MC-3009, Sub 21, West Bros., Inc. Alternate 
Route—Waynesboro, Miss., .... M. C. C. ...., 5-27-58, Div. 1. 


25.7 Restrictions Imposed Upon Grant 
25.70 Generally 


25.70 Authority hereinafter granted is intended merely to eliminate 
gateway restriction from applicant’s present authority. Accordingly, ap- 
propriate restriction will be imposed to prevent such authority from being 
severed from applicant’s existing authority by sale or otherwise. MC-84605, 
Sub 4, Anchor Van Lines, Inc. Ext.—Elimination St. Marys County Gate- 
WE, +000 Eee Us Ge ccc cy FEES, Et 1 


25.70 Route herein granted intersects certain highways over which 
applicant presently is authorized to operate. Although in some instances 
these points of intersection are authorized points of service on applicant’s 
present routes, they are not common points of service and hence cannot be 
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tacked for purpose of performing through service, for reason that on routes 
authorized herein will be provision against service at intermediate points 
which carries with it restriction against joinder at such points. MC-30867, 
Sub 68, Central Freight Lines, Inc. Ext.—Alternate Route (Texas), 6-25-58, 
Div. 1. 


25.70 Since portion of proposed alternate route partially duplicates 
or crosses certain segments of applicant’s existing service routes in vicinity 
of Cincinnati, grant herein will prohibit joinder at such partially duplicat- 
ing or intersecting points other than termini. See 62 M. C. C. 339. MC- 
17793, Sub 13, Foster Freight Lines, Inc. Ext.—Alternate Route (Ky.— 
Ohio), 6-18-58, Div. 1. 


25.70 Application granted subject to restrictions against movement of 
passengers between certain points. MC-1511, Sub 110, Pacific Greyhound 
Lines, Ext.—Ariz., .... M.C. C. ...., 5-15-58, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 
26.40 Generally 


26.40 Formation of independently operated lines to serve as feeders 
for existing carriers is not conducive to creation of efficient and economical 
transportation system. In some instances of this nature, applications have 
been approved upon condition that applicant tender railroad companies 
operating connecting lines 10-year options under which latter might acquire 
control of applicant, or its properties, upon fair and reasonable terms, sub- 
ject to Commission approval. See 247 I. C. C. 665; and 275 I. C. C. 690. 
While contracts grant options they become effective only in event owners 
want to lease or sell. Grant conditioned on tender of 10-year option under 
which carriers may acquire joint and equal control of applicant or purchase 
of its properties. F. D. 19786, Great S. W. R. Inc.—Construction, 6-3-58, 
Div. 4. 

26.43 Balance Traffic 


26.43 If instant application were denied, applicant would be required 
to operate empty inbound to shippers’ plants and would be severely limited 
in commodities it could handle, thus fostering inefficient and uneconomical 
operation. Opposing carriers would not benefit materially by denial of this 
application as applicant would concentrate on T. L. shipments and re- 
mainder, to some extent, would move in shippers’ own vehicles. Resulting 
promotion of such wasteful transportation is impossible to reconcile with 
National Transportation Policy declared by Congress. MC-C-1920, Atlanta 
—New Orleans Motor Freight Co., Inc. v. Floyd & Beasley Transfer Co., 
Ene, .... BM. CG. GC. 2620, GomeeSs, Div. 1. 

26.43 Grant of authority sought herein will enable applicant to per- 
form complete interplant service for supporting shipper and will permit ap- 
plicant to perform partial backhaul rather than returning to one of its 
eastern termini empty. Granted. MC-110525, Sub 344, Chemical Tank 
Lines, Inc. Ext.—Willow Island, W. Va., .... M.C.C. ...., 6-25-58, Div. 1. 


26.43 Grant of authority is not justified on basis that applicant needs 
additional northbound traffic to balance operations, particularly where, as 
here, presently authorized motor carriers generally have similar need. 
MC-29886, Sub 105, Dallas & Mavis Fwdg. Co., Inc. Ext.—Lumber, .... 
M.C. C. ...., 5-28-58, Div. 1. 


26.43 In order to foster sound transportation system existing carriers 
should normally be accorded right to transport all authorized traffic which 
they can adequately, efficiently, and economically handle in their territories 
before new competing service should be authorized therein, particularly 
where, as here, applicant seeks authority to better balance its ‘‘exempt’”’ 
operations. Applicant’s objective should not be achieved at expense of cer- 
tificated carriers. MC-116471, Tisdale Transfer & Storage Co., Inc. Comm. 
Car. App., .... M.C.C. ...., 6-13-68, Div. 1. 
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26.6 Competition 


26.60 Generally 


26.60 In view of competitive nature of asphalt market, shippers should 
not be required to rely upon services of only one carrier from particular 
origin. MO-111159, Sub 30, Miller Petroleum Transporters, Ltd. Ext.— 
Asphalt from Memphis, Tenn., 5-28-58, Div. 1. 

26.60 In 355 U. S. 88, Supreme Court indicated that Commission must 
consider ‘“‘whether on balance the public interest would be better served by 
additional competitive service.” MO-93529, Sub 2, A. W. Schaffer Ext.— 
Granite, .... M. C. C. , 6-25-58, Commission. 


26.60 Clearly, volume of traffic, about two loads a month, does not 
warrant certification of more than one carrier. In absence of showing of 
some real inadequacy in transportation service of existing carrier, mere 
lack of competition, standing alone, is not sufficient justification for estab- 
lishment of new operation. MC-108051, Sub 40, Walker Hauling Co., Inc. 
Ext.—Ammonium Sulphide, .... M. C. C. , 6-19-58, Div. 1 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 Shipper should not be deprived of more efficient transportation 
service merely because it might result in possible loss of some traffic now 
handled by existing carriers, particularly where, as here, existing service is 
shown not to be entirely adequate for shipper’s needs. MC-101154, Sub 18, 
Coy Flippin Ext.—Lumber to Pilot Mountain, N. C., Area, 6-25-58, Div. 1 
26.71 Rights of Existing Carriers 


26.71 Before new carrier is permitted to enter field, existing carriers 
must be afforded reasonable opportunity to supply needed service, and 
where, as here, two carriers appear willing and able to render needed 
service to one point in joint-line operation, application must be denied to 
that extent. MC-50132, Sub 19, Central & Southern Truck Lines, Inc., Ext. 
—Danville, Il., 6-18-58, Div. 1. 

26.71 Existing motor carriers are entitled to all authorized traffic 
that they can handle economically and efficiently before new competing 
service may be authorized therefor, unless it can be shown that such existing 
carriers are unwilling or unable to meet public’s reasonable transportation 
needs within their authorized territories. MC-115841, Sub 19, Colonial 
Refrigerated Transp., Inc. Ext.—North East, Penna., 5-15-58, Div. 1. 


26.71 Protestants should be afforded opportunity of serving shipper 
before competing operation is authorized. MC-21567, Sub 5, Gwennie Krebs, 
Robert Krebs and Janet Krebs McCamley Ext.—Kitchen Equipment, .... 
M. C. C. , 5-27-58, Commission. 


26.71 Existing motor and rail carriers operate extensive facilities for 
serving many municipalities in area, and their services should not be sub- 
jected to competition which would result from applicants’ proposed opera- 
tions, unless there is clear showing by groups of shippers from each large 
community in territory that there is substantial need for a better or differ- 
ent service. MC-68618, Sub 24, Los Angeles—Seattle Motor Exp., Inc. Ext. 
—San Bernardino, Calif., eee E'S. . , 5-21-58, Div. 1. 

26.73 Motor Bus Carriers 


26.73 Grant of irregular-route authority sought would not only be 
inimical to best interests of protestant regular-route carriers but would be 
contrary to National Transportation Policy as expressed in Act. MO-104416, 
Sub 5, Lakewood Exp. Service, Inc. Ext.—Removal of Restriction, 

M. C. C. , 5-28-58, Div. 1. 
26.74 Motor Truck Carriers 


26.74 Grant will have no adverse effect upon protestants as they are 

not hauling involved traffic. Compare 73 M. C. C. 381. MC-80962, Sub 4, 

gy Trucking Co., Inc. Ext.—Utica, N. Y., .... M. C. C. , 6-12-58, 
we Be 
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26.74 Shipper should not be deprived of benefit of improved service 
merely because it diverts some traffic from other carriers. MC-118843, 
Sub 17, Refrigerated Food Exp., Inc. Ext.—Points in Ohio, 6-17-58, Div. 1. 
26.76 Rail Carriers 

26.76 Shippers are entitled to faster service of type here proposed 
by applicant to meet their reasonable transportation needs, even though 
some slight diversion of traffic from railroads may result therefrom. MC- 
116062, Sub 8, California Exp., Inc. Ext.—Colo., 5-28-58, Div. 1. 

26.76 Any diminution in amount of traffic which might be tendered 
rail carriers is offset by increased efficiency in method of shipment and de- 
livery which would be afforded by proposed service. MC-116647, Sub 1, 
C. B. Liebenow Com. Car. App., 6-26-58, Div. 1. 

26.76 Commission would not be justified in denying shippers needed 
service solely for purpose of preventing diversion of traffic from a trans- 
portation agency that is not meeting certain aspects of shippers’ reasonable 
transportation requirements. MC-116170, Sub 1, Midwest Coast Transport, 
Inc. Ext.—Canned Goods, 5-23-58, Div. 1. 

26.76 Despite fact that rail carriers may lose certain traffic, shippers 
should not be precluded for this reason from obtaining benefits of improved 
service shown to be needed. MC-93529, Sub 2, A. W. Schaffer Ext.—Granite 
eee es , 6-25-58, Commission. 

26.79 Lack of Carrier Protestants 

26.79 Although supporting shippers have made little or no investiga- 
tion of existing motor carrier facilities, failure of any motor carrier to actively 
oppose application indicates lack of interest on their part in this traffic. 
Concluded that motor carrier service needed. Granted. MC-60508, Sub 8, 
C. H. Sizemore Ext.—Lumber, 6-30-58, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4, unless otherwise stated: 


Great Southwest R. Inc. Construction etc., F. D. 19786, 6-3-58. 


27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1, unless otherwise stated: 


Baltimore & Annapolis bey Co., MC-102299, Sub 7, Washington, D. C., 
M. C. C. 


ny w: ta, MC-99950, Sub 1, Passengers to Dam Site (Utah), ... 
M. C. C. , 5-27-58 (embraced in MC-40971, Sub 1). 
Jordan Bus Co., Mc- -28680, Sub 15, Okla. Hwy. 74, 6-27-58. 


Great Northern Ry. Co., MC-28572, Sub 5, Scobey, Mont., .... M.C.C....., 
6-25-58. 


Union Bus Lines, Inc., MC-57298, Sub 5, Driscoll & Robstown, Texas, .. 
M. C. C. -58. 


27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1, unless otherwise stated: 


Capitol Bus Co., MC-109736, Sub 7, Elmira, N. Y.....M.C.C. ...., 5-28-58. 
Hudson Transit Lines, Inc., MC-228, Sub 22, Wycoff, N. J. 6-12-58. 
Oakland, N. J., Sub 23, 6-12-58 (embraced in Sub 22). 
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27.22 Denied (Continued) 
Lakewood Exp. Service, Inc., MC-104416, Sub 5, Removal of Restrictions, 
eco ar ore , 5-28-58. 


Southwestern Greyhound Lines, Inc., MC-1510, Sub 57, Little Rock—Fordyce, 
Ark., 6-30-58. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 
27.31 Applications by Motor Truck Common Carriers for New or 
Extended Operations Granted by Div. 1., unless otherwise stated: 


A. & H. Trucking Line, Inc., MC-2962, Sub 16, Buckner, Ky., Plant 6-30-58 
(embraced in MC-40858, Sub 45). 


Active Cartage Ltd., MC-116770, Com. Car. App., 6-30-58. 

Arco Auto Carriers, Inc., MC-52657, Sub 509, Mattoon, Ill., 6-30-58. 

Atlanta-New Orleans Motor Freight Co., MC-106049, Sub 29, Jackson, Ala., 
6-19-58. 

Atlas Moving & Storage Co., MC-106450, Sub 8, New Furniture, .... M. C. C. 
; , 5-29-58. Prior report, 11-12-57, modified. 


B. B. & I. Motor Freight Inc., MC-43177, Sub 25, Buckner, Ky. Plant, 6-30-58, 
(embraced in MC-40858, Sub 45). 


Bay & Bay Transfer Co., Inc., MC-87231, Sub 6, Cement, .... 
7-11-58, (embraced in MC-108449, Sub 41). 
Bethke, F. A., MC-82944, Sub 4, Colo., 5-28-58. 


Boutell aT Co., Inc., F. J., MC-3468, Sub 138, Cadillacs & Buicks, 
oe , 6-26-58. 


Boyle, E. . MC-5 2862, ‘Sub 4, N. Y. State, 5-26-58. 

Brake, E. G., MC-112796, Sub 2, Points in Ill., 6-26-58. 

Brick Trucking Corp., MC-94835, Sub 1, Long Island, N. Y., 6-12-58. 
Brine Transp. Co., R. S8., MC-31842, Sub 8, Howland, Maine, 6-5-58. 
California Exp., Inc., MC-116062, Sub 8, Colo., 5-28-58. 

eee eons Co., Inc., MC-104430, Sub 21, Miss., 


Chambers Truck Line, Inc., W. M., MC-107002, Sub 115, Venice, La., 6-19-58. 
Chemical Tank Lines, Inc., MC-110525, Sub 333, Louisville, Ky., 
M. C. C. , 6-2-58. 
Willow Island, W. Va., Sub 344, 


Chief Freight Lines Co., MC-71478, Sub 21, Loring, Kan., 6-80-58, (em- 
braced in MC-107515, Sub 256). 


Clemans Truck Lines, Inc., MC-2136, Sub 14, Buckner, Ky. Plant, 6-30-58, 
(embraced in MC-40858, Sub 45). 


Coastal Tank Lines, Inc., MC-102616, Sub 632, Blended Fats, .... M. C. C. 
..+.+, 7-11-58, (embraced in MC-52458, Sub 139). 


Petroleum Coke, Sub 641, .... M. C. C. , 6-17-58. 


Colonial Refrigerated Transp., Inc., MC-115841, Sub 19, North East, Penna., 
5-15-58. 


Commercial Carrier Corp., MC-115491, Sub 6, Ill. Points, .... 
-58. 


Commercial Carriers, Inc., MC-43038, Sub 404, Texas, .... 
5-28-58. 


Commercial Oil Transport, MC-112020, Sub 31, Petroleum Oils & Waxes, 
5-28-58. 


Fish Solubles, Sub 35, 6-26-58. 
Oils other than Petroleum, Sub 27, .... M. C. C. 
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27.31 Granted (Continued) 

Consolidated Milk Lines, MC-116645, Com. Car. App., 5-28-58, (embraced 
in MC-82944, Sub 4). 

Couch Motor Lines, Inc., MC-2180, Sub 50, Memphis, Tenn., 5-27-58. 

Cousino, L. O., MC-116771, Com. Car. App., .... M.C.C. ...., 6-22-58. 

—. re Wm. F., MC-2633, Sub 37, Neville Island, "Peana., 


Dahlen Transport, Inc., MC-113410, Sub 15, Duluth, Minn., 
, 5-16-58 (embraced in MC-108449, Sub 48). 
Pine Bend, Minn., Sub 14, 6-17-58. 
Daily Motor Exp., Inc., MC-28439, Sub 79, Shortsville, N. Y., 6-30-58. 
— ." Ly ey Fwdg. “er Inc., MC-29886, Sub 107, Baltimore, Md., 


coos M,C. C. 


New York, N. Y., Sub 108, .... M. C. C. ...., 6-25-58 (embraced 
in Sub 107). 


Dimmitt, Russell, MC-116883, Com. Car. App., .... M.C. C. ...., 5-27-58. 


Federal Exp., Inc., MC-40302, Sub 22, Buckner, Ky. Plant, 6-30-58, (em- 
braced in MC-40858, Sub 45). 


Flippin, Coy, MC-101154, Sub 18, Lumber to Pilot Mountain, N. Car. Area, 
6-25-58. 


ine , 5-29- 58, ‘(embraced ‘in MC- C-19 
Gaberdiel & donc D. &., MO-111957, Sub 1, Metal, 6-25-58. 
Gallagher Freight Lines, Inc., MC-73675, Sub 19, Flaming Gorge Dam Site 
(Utah), .... B. 6. GC. 2.22, Beaeees (embraced in MC-40971, Sub 1). 
Gascho & Son, Ltd., S. L., MC-116889, Buffalo, N. Y. 6-26-58. 
a Inc., MC-114475, Sub 4, Feed, .... M. C. C. ....; 
Gentry, J. J., MC-115399, Sub 4, Douglas County, Oregon, 7-8-58. 
Germann Bros. Motor Transp., Inc., MC-7716, Sub 9, Cynthiana, Ky., 7-3-58, 
Div. 4 (embraced in MC-F-6854). 
Gilligan Corp., L. S., MC-117038, Com. Car. App., 6-30-58. 
Glendenning ee Inc., MC-43475, Sub 40, Minot, N.. Dak., 
M. C. C. ...., 5-16-58, Div. 4 (embraced in MC- F-6368). 
Grimm, Wm., MC-116506, Com. Car. App., .... M.C.C. ...., 6-80-68. 
Hancock-Trucking, Inc. (S. A. Key, Trustee), ‘MC-25567, Sub 38, Buckner, 
Ky. Plant, 6-30-58, (embraced in MC-40858, Sub 45). 


Floyd & ed Transfer Co., Inc., MC-18088, Sub 24, oon Mill Supplies, 
M. C. C. 20). 


Hatch Co., W. S., MC-109689, Sub 43, Pocatello, Idaho, .... M.C.C....., 
6-10-58. 
Wyo., Sub 44, .... M.C. C. ...., 6-10-58, (embraced in Sub 43). 


Hayes Freight Lines, Inc., MC-42329, Sub 126, Buckner, Ky. Plant, 6-30-58 
(embraced in MC-40858, Sub 45). 


Hearin Tank Lines, Inc., MC-112497, Sub 88, Good Hope, La., 5-28-58. 
Weeks, La., Sub 91, 5-28-58 (embraced in Sub 88). 


Heuer Truck Lines, Inc., MC-30844, Sub 32, Canned Goods from Wis., 
5-15-58. 


Highway Transport Co., MC-113617, Sub 9, Secondary Movements, 5-15-58. 
Hyder Trucking Lines, Inc., Clay, MC-25798, Sub 15, Various Commodities, 


7-3-58. 
Indianhead Truck Line, Inc., MC-108449, Sub 41, Cement in Bulk, 
mm. ©. ©. icccy Women 
Cement in Midwest, Sub 43, .... M.C. C. ...., 7-11-58 (embraced 
in Sub 41). 


Duluth, Minn., Sub 48, 
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27.31 Granted (Continued) 
Jones Truck Lines, Inc., MC-111231, Sub 31, Loring, Kan., 6-30-58 (em- 
braced in MC-107515, Sub 256). 


K & W Boat Transport, Inc., MC-108169, Sub 17, Lancaster, Penna., .... 
M. C. C. , 5-27-58. 


Kalnash, Michael, MC-110212, Sub 8, Conn., 5-15-58. 

Kelly, H. M., MC-117036, Com. Car. App., 6-12-58. 

Leaman Transp. Corp., MC-104347, Sub 126, Neville Island, Penna., .... 
M. C. C., , 6- i7- 58 (embraced in MC- 2633, Sub 37). 

Liebenow, C. B., MC- 116647, Sub 1, Com. Car. App., 6-26-58. 

Liquid rw wena Inc., MC-112617, Sub 26, Columbia Park, Ohio, .... 
M. C. 


ar 6-13- 58, Commission. Prior report, 73 M. C. C. 135, 
reversed. 


Louisville, Ky., Sub 30, .... M. C. C. , 6-2-58 (embraced in 
MC-110525, Sub 333). 


Points in Va., Sub 36, 7-8-58. 
Maas, J. H., MC-58212, Sub 11, Lumber, .... M.C. C. ...., 6-19-58. 


Matlack, Inc., E. B., MC-107403, Sub 240, Maine, 5-29-58 (embraced in MC- 
106965, Sub 110). 


Maurer, W. D., MC-9140, Sub 7, Sioux City, Iowa, 6-30-58. 


McCormack Trucking Co., Inc., T. I., MC-52458, Sub 139, Hydrolyzed Animal 
& Vegetable Fats, .... M. C. C. , 1-7-58. 


Melton, B. E., MC-100666, Sub 25, Crossett, Ark., 5-21-58. 
Midwest Coast Transport, Inc., MC-116170, Sub 1, Canned Goods, 5-23-58. 
(Originally entitled Sioux Freightways, Inc. Com. Car. App.). 
Miller, — MC-92983, Sub 243, Bulk Chemicals, 
6-12-58. 
Fats & Oils, Sub 249, 6-13-58. 
Villa Park, Ill., Sub 247, .... M. C. C. » 6-27-58. 


Miller Motor Lines of N. Car., Inc., MC-110698, Sub 87, Maine, 5-29-58 
(embraced in MC-106965, Sub 110) 


Miller Petroleum Transporters, Ltd., MC-111159, Sub 30, Asphalt from 
Memphis, Tenn., 5-28-58. 


Miller, V. L., MC-107369, Sub 11, Rapid City, S. Dak., 
7-11-58 (embraced in MC-108449, Sub 41). 
Mutrie Motor Transp., Inc., P. B., MC-31600, Sub 428, 3 Origins, 5-15-58. 
Neuendorf Transp. Co., a corporation (Madison, Wis.), MC-2754, 
M. C. C. , 6-18-58, Commission (embraced in Sub 8). 
Newton Trucking Co., Inc., L. C., MC-113388, Sub 21, Canned Goods, 6-12-58. 
Northern Tank Line, MC-52869, Sub 51, S. Dak., 
O’Boyle & Son, Inc., M. I., MC-106965, Sub 110, Maine, 5-29-58. 
Pacific Intermountain Exp. Co., MC-730, Sub 102, Loring, Kan., 6-30-58 
(embraced in MC-107515, Sub 256). 
Paladino, Louis, MC-115537, Com. Car. App., .... M. C. C. , 5-29-58. 
Prior report, 68 M. C. C. 635, reversed. 
Pallesen, Doral, MC-40971, Sub 1, Flaming Gorge Dam Site (Utah). 
M. C. C. ,» 5-27-58. 


Pierce, H. A., MC- 114362, Sub 5, Butter, .... M. C. C. » 5-28-58. 


Plantations Enterprises, Inc., MC-117243, Com. Car. App., .... M. C. C. 
, 7-9-58 

Poole, Jr., J. C., MC-116405, Com. Car. App., 6-5-58. 

Poole, Walter, MC-115162, Sub 28, Mirrors, 6-13-58. 
New Orleans, La., Sub 27, 6-17-58. 
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27.31 Granted (Continued) 
Pre-Fab Transit Co., MC-107295, Sub 56, Maine, .... s 
Quality Carriers, Inc., MC-110420, Sub 115, Eastern States, 6-30-58. 


Edgewater, N. J., Sub 121, 6-30-58 (embraced in Sub 115). 
Villa Park, Ill., Sub 151, .... M. C. C. , 6-27-58 (embraced 
in MC-92983, Sub 247). 
Quickie Transport Co., MC-112223, Sub 36, Duluth, Minn., .... M. C. C. 
, 5-16-58 (embraced in MC-108449, Sub 48). 
Rawlings, G. C., MC-113475, Sub 5, Emporia, Va., 5-29-58. 
Reed, L. MC-59743, Sub 2, Flaming Gorge Dam Site (Utah), 
++ ee Se , 5-27- 58 (embraced in MC-40971, Sub 1). 
PP he Food Exp., “Ine. ., MC-113843, Sub 17, Points in Ohio, 6-17-58. 
Refrigerated Transport Co., Inc., MC-107515, Sub 202, Frozen Foods, 
5-21-58. 
Frozen Pies, Sub 257, .... M. C. C. , 5-29-58. 
Loring, Kan., Sub 256, 6-30-58. 
New Orleans, La., Sub 266, 6-27-58. 
Rich, R. S., MC-115916, Sub 2, Points in Wis., 6-30-58. 
Ringle Truck Lines, Inc., MC-110505, Sub 30, Rochester, Ind., 6-30-58. 


Robertson Tank Lines, Inc., MC-116077, Sub 16, Isoprene, .... M. C. C. 


..-, 6-26-58. Prior report, 73 M. C. C. 34, modified. (embraced in 
Mc- 531, Sub 75). 


Acids & Chemicals, Sub 26, 6-30-58 (embraced in MC-113779, Sub 
52). 


Ropos, C. F., MC-116713, Sub 1, Com. Car. App., .... M.C.C....., 
Ruan Transport Corp., MC-107496, Sub 92, Chicago, Ill., 6-25-58. 


Schaffer, A. W., MC-93529, Sub 2, Granite, .... M. C. C. ...., 6-25-58, 
Commission. 


Schirmer Transp. Co., MC-103654, Sub 41, Duluth, Minn., . 
5-16-58 (embraced in MC-108449, Sub 48). 


Ship-By-Truck Co., MC-47038, Sub 14, Loring, Kan., 6-30-58 (embraced in 
MC-107515, Sub 256). 


Silver Fleet Motor Exp., Inc., MC-40858, Sub 45, Buckner, Ky. Plant, 
6-30-58. 

Sims Motor Transport Lines, Inc., MC-18738, Sub 22, Buckner, Ky. Plant, 
6-30-58 (embraced in MC-40858, Sub 45). 

Sizemore, C. H., MC-60508, Sub 8, Lumber, 6-30-58. 

Smith, N. A. & D. W., MC-116106, Sub 2, Livestock, .... M. 
7-8-58. 

Livestock, Sub 3, 
Smith Transport Ltd., MC-100463, Sub 17, Newsprint, 5-15-58. 
South State Oil Co., MC-112520, Sub 17, Rosin, 5-28-58. 


Southern Fwdg. Co., MC-71460, Sub 3, Buckner, Ky. Plant, 6-30-58 (em- 
braced in MC-40858, Sub 45). 


Star Transfer Co., MC-26396, Sub 3, Don, Idaho, .... 

Tank Lines, Inc., MC-114699, Sub 7, Maine, 5-29-58 (embraced in MC- 
106965, Sub 110) 

Tarbet Trucking, Inc., MC-108671, Sub 15, Buckner, Ky. Plant, 6-30-58 
(embraced in MC-40858, Sub 45) 

Terminal Transport Co., Inc., MC-22229, Sub 23, Buckner, Ky. Plant, 6-30-58 
(embraced in MC-40858, Sub 45). 
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27.31 Granted (Continued) 
Transamerican Freight Lines, Inc., MC-10761, Sub 51, Cumberland, Md., 
wee SSS 
M. C. C. 53. 
Buckner, Ky. Plant, Sub 62, 6-30-58 (embraced in MC-40858, 
Sub 45). 


, 5-15-58. Prior reports, 69 M. C. C. 191; and 73 


Ohio, Sub 56, . M. C. , 5-15-58. Prior report, 71 M. C. C. 
295 (embraced in Sub 51). 
Transport, Inc., MC-101075, Sub 45, Dry Fertilizer in Bulk, .... M. C. C. 
«+++, 5-28-58. 
Cement & Lime Sub 38, .... M. C. C. , 7-11-58 (embraced in 
MC-108449, Sub 41). 


Duluth, Minn., Sub 46, ... on , 5-16-58 (embraced in 
MC- 108449, Sub 48). 


Union Transfer Co., MC-58948, Sub 77, Loring, Kan., 6-30-58 (embraced in 
MC-107515, Sub 256). 


United Transports, Inc., MC-71902, Sub 58, Detroit, Mich., 
, 5-28-58 (embraced in MC-43038, Sub 404). 
bem ty R. R., MC-92722, Sub 10, Automobiles, .... M. 
Watkins oa Inc., MC-95540, Sub 282, Bartow, Fla., .. 
West Farms Exp., Inc., MC-74164, Sub 3, Com. Car. App., .... M. C. C. 
.-, 6-30-58, Commission. 
Western Auto Transports, Inc., MC-8681, Sub 58, Refuse Collectors, 6-12-58. 
Western Trucking Co., MC-37929, Sub 4, Buckner, Ky. Plant, 6-30-58 (em- 
braced in MC-40858, Sub 45). 
Wheeling Pipe Line, Inc., MC-111170, Sub 29, Asphalt from Memphis, Tenn. 
to Ark., 5-28-58 (embraced in MC-111159, Sub 30). 
Whitfield Transp., Inc., MC-108461, Sub 52, Farmington, N. Mex., 5-28-58. 
Tijeras, N. Mex., Sub 62, 6-23-58. 
Whitmer, A. F., MC-116329, Sub 2, Wyo., .... M. C. C. ...., 6-19-57. 
Worster ~— — Inc., MC-109478, Sub 26, Dry Sugar, .. 
6-11-58. 
Wright Motor Lines, Inc., MC-114364, Sub 26, Sugar, 6-4-58. 
Glen Canyon (Ariz.), Sub 27, 6-26-58. 
Molasses & Ammonium Nitrate, Sub 34, 6-18-58. 
a Trucking, Inc., MC-113779, Sub 52, 3 Counties (Texas), 
Younger Bros., Inc., MC-531, Sub 58, Petroleum Gases, 6-19-58 (embraced 
in MC-107002, Sub 115). 
Petrocarbon Chemicals, Sub 75, - M.C. C. , 6-26-56. Prior 
report, 73 M. C. C. 301, modified. 
Zimmerman Co., T. M., MC-112582, Sub 5, Frozen Foods & Foodstuffs, .... 
M. C. C , 5-29-58. 


27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 
Alterman Transport Lines, Inc., MC-107107, Sub 93, Fia., . 

7-10-58. 
Archie’s Motor Freight, Inc., MC-116008, Sub 9, Paper, . 

6-18-58. 
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27.32 Denied (Continued) 


Ashland Transfer & Storage Co., MC-41463, Sub 3, Operations under Second 
Proviso of Sec. 206(a) (1), ren * C. C. , 5-29-58. 
Ashworth Transfer Inc., MC-1872, Sub 40, Bacchus, Utah, ee 
5-29-58. Prior report, 73 M. C. C. 437, reversed. 
Bearden, F. L., MC-116401, Freight to Dam Site (Utah), .... 
5-27-58 (embraced in MC-40971, Sub 1). 
Blue aan Transfer Co., Inc., MC-63417, Sub 16, Cumberland, Md., 
> a oe , 5-28- 58, Commission. 
enum a Co., F. J., MC-3468, Sub 139, Pontiac, Mich., .... M. C. C. 
, 6-2-58. 
Buckeye Exp., Inc., MC-99411, Operations under Second Proviso of Sec. 
206(a)(1), .... M. C. C. , 5-28-58. 
Bussard, R. G., MC-117269, Sub 1, Com. Car. App., .... 
6-18-58 (embraced in MC-117258, Sub 1). 
California = Inc., MC-116062, Sub 9, Wichita, Kan., .... 


-8- 


Consolidated Freightways, Inc., MC-42487, Sub 319, San Bernardino, Calif., 
ie oo ©. , 5-21-58 (embraced in MC- 68618, Sub 24). 
Contract aie Co., MCc- -61824, Sub 6, Pontiac, Mich., 
6-2-58, (embraced in MC-3468, Sub 139). 
meat MC-52858, Sub 58, Enumclaw, Wash., 
Rock Pickers, Sub 61, .... M. C. C. ...., 6-30- 
Costa, J. F., MC-117015, Com. Car. App., 6-25-58. 
Crist, J. N., MC-117270, Sub 1, Com. Car. App., .... M. C. C. , 6-18-58 
(embraced in MC-117258, Sub 1). 
Dallas & ~—o ee Co., Inc., MC-29886, Sub 105, Lumber, .... M. C. C. 
Ark., Sub 106, .... M. C. C. , 5-28-58 (embraced in Sub 105). 
Frontier Freight Lines, MC-103201, Sub 14, Flaming Gorge Dam Site (Utah), 
» +0 ee , 5-27-58 (embraced in MC-40971, Sub 1). 
Good, E. F., MC-117262, Sub 1, Com. Car. App., .... M. C. C. , 6-18-58 
(embraced in MC-117258, Sub 1). 


Herr, B. H., MC-105461, Sub 8, N. J., .... M. C. C. 


Hilliard, L. M., MC-117260, Sub 1, Com. Car. App., .... 
6-18-58 (embraced in MC-117258, Sub 1). 


Himmer, Peter & Edward, MC-76663, Sub 6, Pile Driving Equipment, 
M. C. C. , 6-19-58. 


Housden, Carlton, MC-117258, Sub 1, Com. Car. App., .... M. C. C. ...., 
6-18-58. 

Housden, V. A., MC-117261, Sub 1, Com. Car. App., ... 
6-18-58 (embraced in MC-117258, Sub 1). 

Indiana Refrigerator Lines, Inc., MC-113651, Sub 13, Pacific Coast States, 
5-27-58. 

Jeffries Trucking Co., R. L., MC-105045, Sub 3, 14 states, 6-27-58. 

Jowers, A. L., MC-117052, Com. Car. App., .... M. C. C. » 6-17-58 

Krebs, Gwennie & Robert; & Janet Krebs McCamley, MC-21567, Sub 5, 


Kitchen Equipment, .... M. C. C. ...., 5-27-58, Commission, Prior 
reports, 12-31-56, and 72 M. C. C. 780. 


Kubicki, Stanley, MC-116775, Com. Car. App., .... M. C. C. , 6-26-58. 
Law & Son, Inc., E. B., MC-106278, Sub 16, Ceniza, N. Mex., 6-30-58. 
Ligon, Arnold, MC-35396, Sub 16, Points in La., 6-20-58. 
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27.32 Denied (Continued) 


Los Angeles-Seattle Motor Exp., Inc., MC-68618, Sub 24, San Bernardino, 
Cait,, .i.. 6 C. , 5-21-58. 


Lytle, Ray, MC-117065, Sub 1, Com. Car. App., 6-25-58. 

Martin, F. C., MC-115732, Sub 2, Lincoln County, Tenn., .... M. C. C. ....> 
5-29-58. 

Matlack, _ E. B., MC-107403, Sub 242, Paoli, Penna., .... M.C.C. ...., 
6- 


McCormack & Trucking Co., Inc., T. I., MC-52458, Sub 140, Flammable Resins, 
oe , & & , 7-11-58 (embraced in Sub 139). 


Miller, i Eldon, MC-92983, Sub 261, Dairy Wax, 6-30-58. 
Moffatt Trucking Ltd., MC-116467, Sub 1, Mich., 6-2-58. 


Moser, W. E., MC-117326, Sub 1, Com. Car. App., .... M. C. C. 
6-18-58 (embraced in MC-117258, Sub 1). 


Motorcar Transport Co., MC-60470, Sub 16, Pontiac, Mich., .... M. C. C. 
, 6-2-58 (embraced in MC-3468, Sub 139). 


Nowlin, J. H., MC-112701, Sub 3, Hapeville, Ga., .... M. C. C. , 5-26-58. 
Oklahoma-Louisiana Motor Freight Co., MC-30423, Sub 15, Ennis, Texas, 
oses a oe OO -58. 


Paar, F. J., MC-115913, Sub 2, Clay Products, 6-30-58. 


Pic Freight Co., MC-45657, Sub 19, Com. Car. App., .... M. C. C. 
6-17-58, Div. 4 (embraced in MC-F-6732). 


Pittsburgh & New England Trucking Co., MC-113974, Sub 5, Iron & Steel 
Articles, .... M. C. C. , 6-38-58. 


Robinson Cartage Co., MC-107103, Sub 4, 7 States, 


6-26-58 
Robison, E. E., MC-117268, Sub 1, Com. Car. App., . 
6-18-58 (embraced in MC-117258, Sub 1). 
Silliman, Kenneth, MC-116765, Com. Car. App., 6-17-58. 


Stone, Jr., E. A.,.MC-117357, Sub 1, Com. Car. App., .... 
6-18-58 (embraced in MC-117258, Sub 1). 

Superior Trucking Co., Inc., MC-106644, Sub 34, Wis., .... 
6-30-58. 

Tisdale Transfer & Storage Co., Inc., MC-116471, Com. Car. App., 
M. C..C. , 6-12-58. Prior report, 73 M. C. C. 541, reversed. 


Walker Hauling Co., Inc., MC-103051, Sub 40, Ammonium Sulphide, ... 
M. C. C. , 6 19-58. 


Watkins Motor Lines, Inc., MC-95540, Sub 262, 34 states, 6-9-58. 
Williams, 8. C., MC-111722, Sub 1, Joliet, Ill., 6-11-58. 
Zern, C. H., MC-100470, Sub 15, Pottstown, Penna., 6-25-58. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 
27.41 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Granted by Div. 1, unless otherwise stated: 


Armored Carrier Corp., MC-112750, Sub 23, Philadelphia, Penna., 
=. @ G. , 6-2-58. 


Beatty Motor Exp., Inc., MC-78062, Sub 28, Paper Board, 6-11-58. 
Biscoe, R. W. & Wm. H., MC-117073, Cont. Car. App., 6-26-58. 


Brooks Armored Car Service, Inc., MC-115601, Sub 5, New York, N. Y., 
M. C. C. , 5-29-58. 


Burkholder, T. G., MC-117013, Cont. Car. App., .... M.C. C. ...., 6-27-58. 
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27.41 Granted (Continued) 

Carondelet Transfer Co., MC-117074, Cont. Car. App., 6-27-58. 

Central & Southern Truck Lines, Inc., MC-50132, Sub 19, Danville, IIl., 
6-18-58. 

Christopherson, E. E., MC-116644, Cont. Car. App., 6-30-58. 

Davis, W. I., & C. M. Goen, MC-113463, Sub 3, Gallup, N. Mex., 


M. C. C. ...., 6-2-58. 
Diamond Transp. ystems, Inc., MC-111472, Sub 44, Tractors from Burling- 
ton, Towa, ...- BM. GC. i005 OSCE. 
Charles City, Iowa, Sub 49, 5-29-58. 
Kan. Origins, Sub 50, .... M. C. C. ...., 5-28-58. 


Texas & La., Sub 41, .... M. C. C. ...., 6-11-58. Prior report, 72 
M. C. C. 26, modified. 


Drake, J. L., MC-116950, Cont. Car. App., 6-30-58. 


Emery Transp. Co., MC-114019, Sub 2, Waseca & Fairmont, Minn., .... 
eS . ee , B-16-58. 


Wells, Minn., Sub 3, 5-16-58. 


MC-9685, Sub 57, Barrington, Ill., 5-26-58 (embraced in MC- 
114019, Sub 12). 
Indianapolis, Ind. & Storm Lake, Iowa, Sub 55, 6-27-58 
(embraced in MC-114019, Sub 9). 


Follmer Cont. Hauling, Inc., H. H., MC-96098, Sub 18, Baltimore, Md., .... 
M. C. C. ...., 5-28-68. 

Fox-Smythe Transp. Co., MC-106213, Sub 9, El Paso, Texas, 5-15-58. 

Gill, a" MC-35088, Sub 1, General Commodities, .... M.C.C.. 

Goodman Motor Transport Co., Ltd., MC-115364, Sub 1, Cont. Car. App., 
«006 Mie Mie Sle cescy OR OEEe 

Goton Enterprises, Inc., MC-116687, Cont. Car. App., 5-26-58. 

Greenstone, Leonard, MC-116782, Cont. Car. App., 5-28-58. 

Holben, R. J., MC-108369, Sub 2, Md., 5-15-58. 


Huyck Trucking Co., Inc., MC-30962, Sub 4, Utica, N. Y.,....M.C.C....., 
6-12-58. 

Lindner Bros., Trucking, Inc., MC-17227, Sub 8, Groceries, 6-13-58. 

Lyon, Richard, MC-116988, Cont. Car. App., .... M. C. C. ...., 6-19-58. 

McLain Trucking, Inc., MC-78705, Sub 11, Billets, .... M. C. C. ...., 
5-28-58. 


Midwest Transfer Co. of Ill., MC-114021, Sub 1, Sterling, Ill., 5-26-58. 

Morton, E. L., MC-107052, Sub 5, Muscatine, Iowa, 6-27-58. 

Post Transp. Co., MC-107527, Sub 34, Salt from Amboy & Trona, Calif., 
5-15-58. 

Grants, N. Mex., Sub 35, 5-15-58. 

Raypen Transport, Inc., MC-116393, Cont. Car. App., 5-15-58. 

Saslovsky, Frank, MC-114711, Sub 1, Crated & Uncrated Baby Carriages, 
5-29-58. 

Service Motor Freight, Inc., MC-3094, Sub 8, Mineral Wool Products, 
6-25-58. 

Slover, D. A., MC-116818, Cont. Car. App., 5-26-58. 

Stilwell, C. A., MC-30518, Sub 1, Dry Whey, 5-29-58. 

Truesdell, Inc., R. F., MC-6380, Sub 6, Krannert, Ga., 6-30-58. 

Volibracht, R. J., MC-116543, Cont. Car. App., .... M.C. C. ...., 6-27-58. 

Wieger, G. C., MC-117029, Cont. Car. App., 5-29-58. 





SEPTEMBER, 1958 





27.42 Denied 
27.42 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Denied by Div. 1, unless otherwise stated: 
Amco dome | Inc., MC-116790, Cont. Car. App., .... M.C.C.. 
Central & Southern Truck pee Inc., MC-50132, Sub 29, 4 Ind. Origins, 
oo« wee ae Woe , 71-8-58 
maery Transp. Co., MC- 114019, ‘Sub 12, Barrington, Ill., 5-26-58. 
Indianapolis, Ind. & Storm Lake, Iowa, Sub 9, 6-27-58. 
Fontana, John, MC-116646, Cont. Car. App., .... 
asa“ ' aeeeed Co., Inc., MC-116785, Cont. Car. App., .... 
Se MC-116911, Cont. Car. App., 
Kane, E. J., MC-117019, Cont. Car. App., .... M. C. C. 
Kindsvater, Andy, MC-116436, Cont. Car. App., 6-2-58. 
Moore, Wendell, MC-116807, Cont. Car. App., 6-25-58. 
Smith, Peter, MC-116593, Cont. Car. App., 5-15-58. 


Woodward, Wm. C., MC-112763, Sub 4, Wood Blocks, .... 
5-15-58. 


27.5 Water Carrier Operations 
27.52 Denied 
27.52 Applications by Water Carriers for New or Extended Operations 
Denied by Div. 1, unless otherwise stated: 
American Barge Line Co., W-552, Subs 3 & 4, Atchafalaya System (La.), 
es | 8 » V4 '8- 58 (embraced in W-104, Sub 5). 
Baton ‘Reuse Coal & Towing Co., W-536, Sub 6, Atchafalaya River (La.), 
aa , 7-8-58 (embraced in W-104, Sub 5). 
Boudvesun. L. N., (Mrs. L. N. Boudreaux, Tutrix of Estate ss" L. N. Boudre- 
aux), W-844, Sub 2, Atchafalaya River (La.), Cc. S. 
7-8-58 (embraced in ‘W-104, Sub 5). 
Coyle Lines, Inc., W-700, Sub 8, Atchafalaya River (La.),.... 
7-8-58 (embraced in W-104, Sub 5). 
Dixie Carriers, Inc., W-377, Sub 6, Atchafalaya River (La.), . 
, 7-8-58 (embraced in W-104, Sub 5). 
Federal Barge Lines, Inc., W-381, Subs 6 & 7, Atchafalaya River (La.), 
cen in , 7-8-58 (embraced in W-104, Sub 5). 
Gulf-Canal Lines, Inc., W-923, Sub 5, Atchafalaya River (La.), .... I. C. C. 
‘ 7-8-58 (embraced in W-104, Sub 5). 
Gulf Coast Towing Co., Inc., W-262, Sub 6, Atchafalaya River (La.), .... 
. C. C. » 1-8- 58 (embraced in W-104, Sub 5). 
Hay _ ne Ew W-498, Sub 9, Atchafalaya River (La.), ....1.C.C.. 
7-8-58 (embraced in W-104, Sub 5). 
Sioux City & New Orleans Barge Lines, Inc., W-431, Sub 2, Atchafalaya 
River (ia.), .... 1. C. CG. , 7-8-58 (embraced in W-104, Sub 5). 
ae | we Line wer’ W-104, Sub 5, Atchafalaya River (La.), 


27.7 Brokerage 
27.71 Granted 


27.71 Applications for Brokers’ Licenses Granted by Div. 1, unless 
otherwise stated: 


Levinson, Milton & Lawrence, MC-12654, Broker App., .... M. C.:C. ...., 
5-15-58. 
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27.73 Denied 


27.73 Applications for Brokers’ Licenses Denied by Div. 1, unless 
otherwise stated: 


Santaniello, S. S., MC-12661, Broker App., 5-15-58. 
Snodgrass, Pauline E., MC-12675, Broker App., .... M. C. C. , 6-26-58. 


28. Transfer, Modification or Revocation 


28.1 Transfer 
28.11 Successor Business Unit 


28.11 Transfer to a newly formed corporation of amended permit 
issued in W-818 to two partners approved. F. D. 20124, Choctaw Transp. 
Co.—Permit Transfer—Choctaw Transp. Co., Inc., 6-10-58, Div. 4. 


28.11 Application for transfer of operating rights dismissed. MC-FC- 
59517, Parkville Trucking Co., Inc., Transferee, & J. F. Black dba Parkville 
Trucking Co., Inc., Transferor, .... M. C. C. , 6-24-58, Div. 4 (embraced 
in MC-F-6471). 


28.2 Modification 
28.22 Correction of Errors 


28.22 Corrected certificate in conformity with evidence of record 
should be issued. MC-16949, Sub 7, E. A. Murray Ext.—Alternate Route, 
ceee eo Oe , 5-27-58, Div. 1 (embraced in MC-3009, Sub 21). 


28.3 Revocation 
28.31 Jurisdiction 


28.31 Unless violations shown to have been committed were wilful, 
suspension of certificate under sec. 212 (a) of Act cannot be justified. Here 
evidence demonstrates pattern of unsafe practices engaged in by corporation 
of some experience which also is aware of regulations governing conduct of 
its particular business. Where these circumstances have existed over period 
of time and on significant scale, in absence of most extraordinary explanation, 
acts or omissions comprising that pattern of conduct are, as to corporation 
and regardless of intention of corporation’s agent in performing or in fail- 
ing to perform them, legally wilful. 149 F. Supp. 814, at 820-821; and See 
303 U. S. 239, 243. MC-C-2136, Ace Lines, Inc. Suspension or Revocation of 
2 ee M. Cc. C. , 6-11-58, Commission. 


28.36 Past Unauthorized Operations or Violation of Law 


28.36 Necessity of observing minimal safety standards is normal con- 
commitant of engaging in business of carrier for-hire, and respondent’s duty 
to public in this respect, which is basic to Motor Carrier Act, may not be 
minimized or excused, merely because of zeal to rapidly expand. Cease and 
desist order entered requiring compliance with safety regulation. MC-C- 
2136, Ace Lines, Inc., Suspension or Revocation of Ctfes, .... M. C. C. 

, 6-11-58, Commission. 


28.36 Continued failure towards full compliance with safety regula- 
tions is consequence of respondent’s own voluntary acts, of omission or com- 
mission resulting from exercise of its own will and business judgment, or 
lack thereof, and, therefore, must be construed to be a “wilful” failure as 
that term is used in sec. 212 (a) of Act. Cease and desist order entered 
requiring compliance with safety regulations. MC-C-2188, Penn-Dixie 
Lines, Inc., Suspension or Revocation of Ctfes., .... M. C. C. , 6-11-58, 
Commission. 
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29. Abandonment 
29.1 Jurisdiction 


29.10 Generally 


29.10 Factual situation here is substantially different from situations 
existing in 158 F. Supp. 98 and 104 in which court held invalid Commis- 
sion’s orders and findings in 295 I. C. C. 385 and 519; and 295 I. C. C. 549, 
on ground that discontinuance of passenger service by ferry is partial dis- 
continuance of railroad’s passenger and freight operations. Here, freight 
ferry and passenger ferry operations are completely separated. Abandon- 
ment proposed herein is an abandonment of portion of line of railroad as 
defined in sec. 1(3) of Act, rather than partial discontinuance of service 
and is therefore, a matter subject to Commission’s jurisdiction under sec. 
1(18) of Act. F. D. 19960, Central Pac. Ry. Co.—Aband 
ger Ferry Line, San Francisco—Oakland, Calif., 5-14-58, Div. 4. 


29.2 When Granted 





29.20 Generally 


29.20 Substantial expenditures for rehabilitation may be avoided by 
abandonment and should be permitted, unless there is definite public need 
for line and its operation would not be burdensome. It would not be con- 
sistent with public convenience and necessity to require applicant to expend 
more than $500,000 for benefit of shippers of forest products, when such 
traffic is not sufficient to support operations and its future need for line is 
questionable. F. D. 19625, Illinois Central R. Co.—Abandonment (Por.)— 
Riverside Dist., 6-9-58, Div. 4. 


29.22 Earnings of Involved Line 


29.22 In previous cases involving abandonment of segments of lines 
over which shipments originate for movement to initial processing points, 
assignment of 50 percent of portion of transit through rates pertaining to 
movements of processed goods beyond originating line has been found 
acceptable. See 254 I. C. C. 613, 621. However, in instant situation ap- 
proximately one-half of logs move only six miles on line sought to be aban- 
doned compared to average of more than 400 miles lumber moves over 
system lines. In these circumstances, assignment of 50 percent of lumber 
revenue is too high a proportion, and system freight operating ratio of 65 
percent would more nearly represent cost of moving lumber beyond mills. 
F. D. 19625, Illinois Central R. Co.—Abandonment (Por.)—Riverside Dist., 
6-9-58, Div. 4. 


29.25 Lack of Need 


29.25 In view of almost complete absence of public need, continued 
operation of line would impose undue and unnecessary burden upon appli- 
cant and upon interstate commerce. F. D. 19899, Chicago B. & Q 
Abandonment (Por.)—vVillisca-Corning Line, 6-5-58, Div. 4. 


29.3 Determination of Earnings 


. R. Co.— 


29.31 Revenues 


29.31 While applicant did not include any revenues from bridge traffic 
in amounts assigned to line, it made allowance therefor by crediting 
operating expenses on line with estimated additional cost of transporting 
bridge traffic over an alternate route. By such computation, general effect 
of abandonment on applicant’s net railway operating income can be found. 
See 271 I. C. C. 261, 279. F. D. 19899, Chicago, B. & Q. R. Co.—Abandon- 
ment (Por.)—VvVillisca-Corning Line, 6- 5- 58, Div. 4. 

29.32 Expenses of Involved Line 


29.32 Wages of trainmen and train enginemen are not properly 
deductible from expenses of operating line, as they are out-of-pocket ex- 
penses which would be saved if line were abandoned. F. D. 19899, Chi " 
B. & Q. R. Co.—Abandonment (Por.)—Villisca-Corning Line, 6-5-58, Div. 4. 
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29.32 Considering that log shipments account for between 70 and 
80 percent of C.Ls. over line, an arbitrary allowance of 50 percent of 
amount charged line for equipment rents would include cost of maintain- 
ing log cars, which were built in 1923 and 1925 as gondola cars, and cost 
of ownership and depreciation on cars other than log cars. Log cars, con- 
verted by removal of sides and bottoms, are valued as scrap only. F. D. 
19625, Illinois Central R. Co.—Abandonment (Por.)—Riverside Dist., 
6-9-58, Div. 4. 


29.34 Taxes 


29.34 Representative of Iowa Tax Commission, who is in charge of 
assessments of railroad properties, submitted at hearing computations indi- 
cating that no substantial savings in taxes would be effected by abandonment 
of line, since applicant will have considerable other mileage remaining in 
that state. Property taxes, therefore, should be eliminated from expenses 
chargeable to line. See 2671.C.C. 38. F. D. 19899, Chicago, B. & Q. R. Co. 
—Abandonment (Por.)—vVillisca-Corning Line, 6-5-58, Div. 4. 

29.34. In abandonment proceedings where manner of computing state 
taxes is such that valuation of railroad property within state is assessed on 
a statewide whole and it is doubtful whether proposed abandonment would 
be featured by a reduction in taxes payable by carrier, no substantial savings 
have been found to take place. Compare 295 I. C. C. 31, 36. Because under 
effective railroad property tax laws of Miss. there is reasonable question 
as to net effect of abandonment of short portion of line, ad valorem taxes 
are not considered as savable in this instance. F. D. 19625, Dlinois Central 
R. Co.—Abandonment (Por.)—Riverside Dist., 6-9-58, Div. 4. 

29.34 Iowa ad valorem taxes would not be saved by abandonment. 
282 1.C.C. 525. F. D. 19701 Waterloo R. Co.—Abandonment—Cedar Falls, 
Iowa, 5-26-58, Div. 4. 


29.4 Economic Effect 


29.40 Generally 


29.40 Economic factors, which explain protestant’s failure to maintain 
record production and resultant failure to provide sufficient traffic to carriers, 
do not afford basis upon which denial of proposed abandonment can be 
predicated. F. D. 19917, Los Angeles & S. L. R. Co.—Abandonment— 
Mammoth Branch, 5-21-58, Div. 4. 


29.41 Service 


29.41 Bus service proposed will be adequate and more convenient than 
ferry service now provided, since buses can be loaded and dispatched as 
they are filled, instead of waiting for late-arriving trains as ferry must do 
at present. F. D. 19960, Central Pac. Ry. Co.—Abandonment—Passenger 
Ferry Line, San Francisco-Oakland, Calif., 5-14-58, Div. 4. 


29.41 Protestants did not attempt to establish that expedited handling 
of articles which commonly move to and from points on line is essential. 
Therefore, whether movement of such traffic is delayed for short periods 
because of change in routing is of little consequence herein. F. D. 19625, 
Illinois Central R. Co.—Abandonment (Por.)—Riverside Dist., 6-9-58, 
Div. 4. 


29.42 Property Values 


29.42 Fact that abandonment of line would result in loss of business 
and depreciation of property values at each station now served is not of 
controlling importance in abandonment proceedings. 267 I. C. C. 51 and 


cases cited therein. F. D. 19691, Chicago & N. W. Ry. Co.—Abandonment— 
What Cheer Branch, 6-4-58, Div. 4. 
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29.44 Rates & Charges 


29.44 Shipper’s needs can be adequately met by truck transportation. 
Fact that such means of transportation will result in additional costs to 
shippers should not require applicants to operate at a loss to insure lower 
transportation costs to shipper. There is no obligation upon applicants to 
continue to operate branch at a loss and thus subsidize protestant. F. D. 
19917, Fos Angeles & S. L. R. Co.—Abandonment—Mammoth Branch, 
5-21-58, Div. 4. 


29.45 Employees 
29.45 Same conditions imposed as in 257 I. C. C. 700. F. D. 19899, 


Chicago, B. & Q. R. Co—Abandonment (Por.)—Villisco-Corning Line, 
6-5-58, Div. 4. 


To same Effect: 


F. D. 19660, California, A. & S. F. Ry. Co., Abandonments, 5-19-58, 
Div. 4. 


F. D. 19960, Central Pac. Ry. Co.——Abandonment—Passenger Ferry 
Line, San Francisco-Oakland, Calif., 5-14-58, Div. 4. 


F. D. 20149, Chicago, B. & Q. R. Co.—Aband t—Galva-Nekoma, 
6-5-58, Div. 4. 


F. D. 19691, Chicago & N. W. Ry. Co.—Abandonment—wWhat Cheer 
Branch, 6-4-58, Div. 4. 


F. D. 20075, Delaware & W. R. Co.—Abandonment—Hampton Branch, 
7-2-58, Div. 4. 


F. D. 19625, Dllinois Central R. Co.—Abandonment (Por.)—Riverside 
Dist., 6-9-58, Div. 4. 


F. D. 20007, Lehigh Valley R. Co.—Abandonment, 7-2-58, Div. 4. 


F. D. 19844, Missouri-K-T. R. Co.—Abandonment—Bryson-Paola Line, 
5-14-58, Div. 4. 


F. D. 20156, Missouri, Pac. R. Co.—Abandonment (Por.)—Greenwood 
Branch, 6-17-58, Div. 4. 


F. D. 20109, Sacramento N. Ry.—Abandonment—wWalnut Creek-Lafa- 
yette, Calif., 5-27-58, Div. 4. 


F. D. 20155, St. Louis-S. F. Ry. Co.—Abandonment (Por.)—Piggott 
Branch, 6-19-58, Div. 4. 


F. D. 20090, Spokane, P. & S. Ry. Co.—Abandonment (Por.)—Veronia 
Branch, 5-20-58, Div. 4. 


F. D. 19701, Waterloo R. Co.—Abandonment—Cedar Falls, Iowa, 
5-26-58, Div. 4. 





29.5 Balance of Convenience 
29.50 Generally 


29.50 State of maintenance has reached point where expenditures, 
which are necessary to rehabilitate line for continued safe operation, amount 
to far more than light traffic available for rail transportation in area justi- 
fies. Under circumstances, such rehabilitation for continued operation 
would impose undue and unnecessary burden upon applicant and upon inter- 
state commerce. Compare 202 I. C. C. 63. F. D. 19691, Chicago & N. W. 
Ry. Co.—Abandonment—What Cheer Branch, 6-4-58, Div. 4. 

29.50 Commission must balance inconvenience to protesting shippers 
against necessity for permitting abandonment in order to eliminate deficit 
operations which, if allowed to continue, would adversely affect applicant’s 
ability to provide common-carrier service to shippers generally. F. D. 


19625, Illinois Central R. Co.—Abandonment (Por.)—Riverside Dist., 
6-9-58, Div. 4. 
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29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


California, A. & S. F. Ry. Co., F. D. 19660, (Yavapai County, Ariz.), 10.5 
miles, 5-19-58. 


Central Pac. Ry. Co., F. D. 19960, Passenger Ferry Line, San Francisco- 
Oakland, Calif., 5-14-58. 

Chicago, B. & Q. R. Co., F. D. 20149, Galva-Nekoma, IIl., 6.86 miles, 6-5-58. 

F. D. 19899, Villisca-Corning Line (Iowa), 17.5 miles, 6-5-58. 

Chicago & N. W. Ry. Co., F. D. 19691, What Cheer Branch (Iowa), 38.86 
miles, 6-4-58. 

a & W. R. Co., F. D. 20075, Hampton Branch (N. J.), 4.9 miles, 

Emory River R. Co., F. D. 20212, Entire Line (Tenn.), 13.2 miles, 7-9-58. 

Illinois Central R. Co., F. D. 19625, Riverside District (Por.) (Miss.), 52.8 
miles, 6-9-58. 

Lehigh Valley R. Co., F. D. 20007, (Seneca Falls Branch Line (Por.) 
(N. Y.)), 1.84 miles, 7-2-58. 


Los Angeles & S. L. R. Co., F. D. 19917, Mammoth Branch (Utah), 4.5 
miles, 5-21-58. 

Mississippi Export R. Co., F. D. 20130, Luce Farms Spur Track (Miss.), 
2 miles, 7-9-58. 


Missouri-K. T. R. Co., F. D. 19844, Bryson-Paola Line (Mo.-Kan.), 86.6 
miles, 5-14-58. 


Missouri Pac. R. Co., F. D. 20156, Greenwood Branch (Por.) (Ark.), 15.5 
miles, 6-17-58. 


Sacramento N. Ry., F. D. 20109, Walnut Creek-Lafayette, Calif., 3.2 miles, 
5-27-58. 


St. Louis-S. F. Ry. Co., F. D. 20155, Piggott Branch (Por.) (Mo.-Ark.), 
14 miles, 6-19-58. 


Southern Iowa Ry. Co., F. D. 20213, Mystic Div. (Por.) (Iowa), 2.6 miles, 
8 


Spokane, P. & S. Ry. Co., F. D. 20090, Veronia Branch (Por.) (Oregon), 9.6 
miles, 5-20-58. 


Waterloo R. Co., F. D. 19701, Cedar Falls, Iowa, 3.4 miles, 5-26-58. 
3. FINANCE 
31. Jurisdiction 


31.0 Generally 
31.0 Generally 


31.0 Approval of transaction is not to be construed as authorizing is- 


suance of security or as approving consummation of transaction through 
such issuance without first obtaining authority under sec. 214 of Act, if 
such authority should be required. See 65 M. C. C. 641. MC-F-6452, Mais- 
lin Bros. Transport, Ltd.—Control—Maislin Transport, Inc., .... M. C. C. 
..-, 6-20-58, Div. 4. 


31.2 Nonnegotiable Obligations 


31.21 Mortgages 

31.21 As carrier is not deriving benefit from transaction, it should 
not encumber its properties by mortgaging its real estate as security for 
notes issued in partial payment of purchase price of 55,000 shares of appli- 
cant’s outstanding common stock. F. D. 20166, Middle Atlantic Transp. 
Co., Inc.—Notes, 6-11-58, Div. 4. 
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31.22 Conditional Sales 


31.22 All equipment obligations are evidenced by conditional sales 
agreements, unaccompanied by notes or other evidence of indebtedness; 
hence provisions of sec. 214 of Act are not applicable to transaction. MC-F- 
6773, Miles & Sons Trucking Service—Pur.—W. W. Miles & Pat Nolet, 
5-16-58, Div. 4. 


32. Security Issues 
32.0 Generally 
32.01 Treasury Securities 


32.01 Approval subject to condition that 55,000 shares of applicant’s 
stock to be purchased with notes as partial payment shall be either can- 
celled by applicant or held in treasury subject to further Commission order. 
F. D. 20166, Middle Atlantic Transp. Co., Inc.—Notes, 6-11-58, Div. 4. 


33. Purpose of Issue 
33.0 Generally 
33.01 Guaranty of Subsidiary’s Obligation 


33.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 4: 


Chicago, R. I. & P. R. Co.—Lease—Peoria & B. V. R. Co., F. D. 20146, 
6-24-58. 


33.2 Additions & Betterments 
33.20 Generally 


.20 Issue of Securities for Additions, Betterment or Rehabilitation 


33 
Authorized by Div. 4: 
Bangor & A. R. Co. Bonds, F. D. 20134, 6-10-58. 
33.21 Railroad Acquisition or Extension 


33.21 Issue of Securities for the Acquisition or Extension of Railroad 
Authorized by Div. 4: 


Great Southwest R., Inc. Stock, F. D. 19787, 6-3-58 (embraced in F. D. 
19786). 


33.4 Refinancing 
33.45 Motor Truck 
33.45 Issue of Securities to Refinance, Redeem or Refund Debt or 
Retire Motor Truck Capital Stock Authorized by Div. 4: 
Middle Atlantic Transp. Co., Inc. Notes, F. D. 20166, 6-11-58. 
Smith’s Transfer Corp. of Staunton, Va., Securities, F. D. 20143, 5-27-58. 


33.5 Issues Incident to Unification 
83.52 Motor Bus—<Authorized 
33.52 Issue of Securities Incident to Unification, Merger or Integra- 
tion of Motor Bus Operations Authorized by Div. 4: 


Greyhound Corp. Stock, F. D. 20129, .... M. C. C. ...., 7-8-58 (embraced 
in MC-F-6870). 


33.6 Recapitalization 
$3.61 Railroad 


33.61 Issue of Securities Incident to Recapitulation or Reincorpora- 
tion of Railroads Authorized by Div. 4: 


Norfolk S. Ry. Co. Stock, F. D. 20233, 7-7-58. 
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33.7 Employee Bonus Incentive Plans 
83.70 Stock Purchase Plans 


33.70 Issue of Capital Stock in Connection with Stock Option Plan 
Authorized by Div. 4: 
Alleghany Corp. Stock, F. D. 20187, 6-3-58. 
Greyhound Corp. Stock F. D. 20178, 6-18-58. 


Smith’s Transfer Corp. of Staunton, Va., Securities, F. D. 20143, 5-27-58. 
Southern Ry. Co. Stock, F. D. 20104, 6-3-58. 


33.9 Stock Dividends or Splits 
83.98 Motor Truck 


33.93 Issue of Capital Stock of Motor Truck Lines as Stock Dividend 
or Split Authorized by Div. 4: 


Yellow Transit Freight Lines, Inc. Stock Dividend, F. D. 20160, 5-21-58. 


39. Costs 


39.0 Generally 
39.01 Formulas 


39.01 Use of Highway Form B, prepared by Commission’s cost find- 
ing section, does not properly reflect cost of operations of carriers perform- 
ing specialized service, such as that of respondent in transporting commodi- 
ties requiring refrigeration in transit. I & S M-9722, Frozen Fruit Products 
from Fia., .... I. C. C. , T-1-58, Commission. 


4. SERVICE & OPERATIONS 
41. Transportation 


41.4 Forwarder 
41.40 Generally 


41.40 Reason given by defendant for use of separate car is that, since 
consignee was located on private siding, it was more economical to trans- 
port shipment of over 38,000 lbs. directly to consignee than to defendant’s 
terminal, unload it, reload it into trucks, and move it to consignee. Ob- 
viously, reasoning thus employed is sound; and economical transportation 
should be <* worn No. 32082, Dinion Coil Co. v. International Fwdg. 
eee , 5-23-58, Div. 3. 


42. Terminal 


42.5 Switching 
42.51 Area or Limits 


42.51 Viola is outside switching limits of Corpus Christi; but it is con- 
sidered part of industrial district embracing ve point. No. 32808, Ameri- 
can Petrofina, Inc. v. Missouri Pac. R. Co., .... I. C. C. , 6-10-58, Div. 3. 


42.54 Uninterrupted Movement 


42.54 Practices of Carriers Affecting Operating Revenues or Expenses, 
Part II, Terminal Services: It is concluded that proposed switching services, 
except as noted herein, are not in excess of those rendered shippers gen- 
erally in receipt and delivery of traffic on team tracks or industrial sidings 
or spurs and that proposed services under linehaul rates can be performed 
in continuous movement without interruption or interference at respondents’ 
operating convenience. With respect to inbound C.L. shipments of crude ore, 
concentrates, and residues, the obligation of respondents under linehaul 
rates ends at thaw houses; and if cars do not move to latter points, carriers’ 
obligation under linehaul rates ceases at sampling points, and performance 
of service beyond designated points without reasonable compensation therefor 
would be violation ww sec. "a 7) of Act. Ex Parte 104, U. S. Smelting, Re- 
fining & Mining Co., .... I. C. C. , 6-4-58, Commission. 
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44. Accessorial 


44.2 Transit 
44.20 Generally 


44.20 Transit privilege, with application of through rates on ship- 
ments from initial point of origin inbound to transit point for processing or 
storage, or both, and outbound from latter point to ultimate destination 
in what may be considered as single continuous movement, has as its basic 
requirement presence of two separate and distinct transportation services: 
one, inbound, and other outbound, from transit point. Both transporta- 
tion services must exist before transit privileges can be said to be available. 
Compare 66 M. C. C. 335. MC-107107, Sub 93, Alterman Transport Lines, 
Inc. Ext.—Fla., .... M. C. C. , 7-10-58, Div. 1. 


44.20 Authorized transportation service must exist before transit 
privileges can be offered or made available. Compare 66 M. C. C. 335. 
MC-112020, Sub 27, Commercial Oil Transport Ext.—Oils other than Petro- 
leum, .... M. C. C. , 6-25-58, Div. 1. 


46. Safety 
46.3 Block Signals 


46.32 Automatic 


46.32 In the Matter of Application for Approval of Proposed Modifi- 
cations of Systems or Devices under Paragraph (b), Sec. 25 of the Act, as 
Amended: For distance of approximately eight miles in vicinity there are at 
present 52 main line switches only six of which are electrically operated, 
remainder being hand-operated. Weather conditions are similar to condi- 
tions at points on applicant’s line where trains are now operated under an 
automatic block-signal system. Application for approval of modification of 
automatic block-signal system and discontinuance of electric interlocking at 
woe % Va., granted. No. 28000, Sub 159, Southern Ry. Co. BS-Ap. 14084, 

.C. C. , 6-26-58, Div. 3. 


46.4 Interlockers 
46.40 Generally 


46.40 No. 28000, Sub 159, Southern Ry. Co. BS-Ap. 14084, 
, 6-26-58, Div. 3. (Please See 46.32, Same Title) 


46.7 Motor Carriers Regulations 
46.70 Generally 


46.70 It is clear and unequivocal duty of certificated motor carriers 
to inspect and maintain all motor vehicles ‘“‘subject to their control’, not- 
withstanding ownership of vehicle or terms of carrier’s contract with owner. 
MC-C-2138, Penn-Dixie Lines, Inc.—Suspension or Revocation of Ctfes, .... 

, 6-11-58, Commission. 


49. Discrimination 


49.2 Switching 
49.28 Reciprocal 


49.23 Evidence does not show that like kinds of traffic are moving 
from and to other industries receiving reciprocal switching by respondent in 
immediate vicinity of industries to which cancellation of reciprocal switch- 
ing would apply. Such showing is indispensable to finding of unjust dis- 


aang i —_— Reciprocal Switching—Richmond, Va., .... I. C. C. 
, 7-38-58, Div. 2. 
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5. RATE STRUCTURE 
51. Ratemaking 


51.0 Jurisdiction 
51.02 Mail 


51.02 Commission cannot require establishment of minimum rates for 
general application on mail traffic. It has no jurisdiction whatever over 
handling of mail by motor carrier, and railroads are free to establish any 
rates they desire below general basis to meet motor carrier en 
No. 9200, Railway Mail Pay, App. of Eastern Railroads, 1956, . 

, 6-23-58, Commission. 


51.1 Bureaus 
51.14 Litigation 


51.14 I & S M-10710, Feed—Kansas City, Mo. to Indianapolis, Ind., 
oa Be Se , 7-9-58, Div. 3. (Please See 15.16, Same Title) 


52. Freight Classification 
52.0 Generally 


52.01 Purpose of classification is to give recognition to differences in 
transportation characteristics of various articles transported; and surcharge 
tends to negate ratings thus established. However, degree of negation de- 
pends greatly upon amount of surcharge. Evidence fails to show assailed 
50-cent surcharge has had any material competitive effect upon complain- 
ant’s members; and on this record it may not be found unlawful. MC-C- 
2022, Atchison Chamber of Commerce v. A & B Transfer, Inc., .... I. C. C. 

, 5-22-58, Div. 2. 


53. Rate Adjustments 


53.4 Commodity Rates 
53.41 L.C.L. or L.T.L. 


53.41 Commodity rates on L.T.L. traffic are pronounced departure from 
usual practice. In general, considerable volume of movement is required 
before their establishment is warranted; and this is true also of T.L. com- 
modity rates. MC-C-2022, Atchison Chamber of Commerce v. A & B Trans- 
ie, ie. ...5 Loe , 5-22-58, Div. 2. 


53.6 Vehicle Load Shipments 
53.60 Generally 


53.60 To require more favorable forwarder rate on shipment, merely 
because it was handled by underlying carrier as a C.L. shipment for delivery 
directly to consignee’s siding, would necessitate maintenance of different 
scales or levels of rates between points served by forwarders generally, de- 
pendent upon whether or not shippers or consignees are located on rail sid- 
ings. No sound basis appears for such refinement in forwarder ratemaking. 
No. 32082, Dinion Coil Co. v. International Fwdg. Co., .... I. C. C 
5-23-58, Div. 3. 


54. Joint or Through Routes, Rates & Divisions 
54.20 Generally 
54.20 So far as public is concerned, effect of switching absorption or 
a reciprocal switching arrangement is to establish joint rate. See 47 1. C. C 


583, 586; and 232 I. C. C. 459, 461. I & S 6782, Reciprocal Switching— 
Richmond, Va., .... I. C. C. , 7-3-58, Div. 2. 
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54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 Sec. 15(3) of Act imposes upon proponent burden of proving 
that proposed cancellation of joint rates, without consent of all carriers 
parties thereto, is consistent with public interest. Term ‘public interest’ as 
thus used means more than mere general reference to public welfare, or to 
desire of particular carrier to gain additional traffic. It means interests of 
general public as manifested by traffic moved and capable of being moved 
under joint rates proposed to be cancelled, as well as interests of other car- 
riers which may participate in those rates. I & 8S 6782, Reciprocal Switch- 
ing—Richmond, Va., .... I. C. C. , 7-8-58, Div. 2. 

54.80 Consistency of respondents’ proposal with public interest under 
sec. 15(3) of Act is closely joined with issues of lawfulness of proposed 
schedules under other provisions of Act; and all of these issues require con- 
sideration. I & S 6545, Stoves & Related Articles—South to North, .... 
1. & , 6-18-58, Div. 2. 

54.81 One of Several Routes 


54.81 Except one route, proposed cancellation would result in sub- 
stantial diminution of service to public. For that reason, evidence that 
proposed schedules are consistent with public interest is not persuasive. 


Proposed cancellation, with certain exceptions, of reciprocal switching 
service for specified industries found not shown to be just and reasonable. 
I & 8-67382, Reciprocal Switching—Richmond, Va., .... I. C. C. ...., 
7-3-58, Div. 2. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 Commission may not require carriers subject to its jurisdiction 
to refrain from publishing rates which are reasonable and otherwise lawful 
merely to preserve present division of traffic among competing modes of 
transportation. I & S M-10463, Refrigerating Machinery—Mich. to Gales- 
bens, i. .... £ G. GC. , 6-9-58, Div. 2. 

55.01 Carriers have right to initiate lawful rates calculated to obtain 
or retain desired traffic. To prohibit respondent from establishing rate on 
what is shown to be just and reasonable level would be unfair to carrier 
and shipper alike, and would be inconsistent with National Transportation 
_— I & S M-10670, Yeast—St. Louis, Mo. to Ft. Worth & Dallas, Texas, 

s AS , 6-83-58, Div. 2. 
ina Market Equalization 


55.04 While rollback agreement is not controlling, it is entitled to 
consideration as reflecting judgment of carriers parties thereto as to what, at 
time it was reached, constituted an adjustment of their , ape antocents. 
I & S 6627, Coal—TIl. & Ind. to Central Wis., .... I. C. C. 

Div. 3. 


55.04 Proposed rates appear to be necessary to enable shippers at 
considered points to compete with other shippers now enjoying comparable 
rates from and to points in same general territory; and there is no indication 
that their establishment would constitute destructive competitive practice. 
I & S M-10218, Furniture—Marietta, Ohio to Ind., Mich. & Mo., .... I. C. C. 

, 6-10-58, Div. 3. 

55.05 Selectivity 


55.05 Commission should not require railroads to shrink their whole 
body of mail pay rates in order to meet competition in specific instances. 
There is no basis in fact or in law for condemning this approach as improper 
exercise of managerial discretion. No. 9200, Railway Mail Pay, App. of 
Eastern Railroads, 1956, .... I. C. C. , 6-23-58, Commission. 
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55.1 Reduced Rates to Meet Competitive Rates 
55.11 Rail v. Motor Carrier 


55.11 In transportation of exempt commodities, rail carriers are 
neither able to determine who their competitors are nor what rates are 
being charged, since publication of truck rates is not required by law in 
handling this class of traffic. I & S 6858, Tea—Chicago, Ill. to St. Louis, 
Blin cece be Oe GC , 7-10-58, Div. 3. 


55.18 Rail-Water v. Water 


65.13 Granted compensativeness of proposed rates and absence of 
undue preference or destructive competitive practices, Commission may not 
prevent their establishment in order to protect rates of competitors. I & 8 
6627, Coal—Il. & Ind. to Central Territory, .... I. C. C. , 7-9-58, Div. 3. 


55.2 Destructive Competition 
55.23 Rail v. Motor Carrier 


55.23 Favorable earnings contradict contention that establishment of 
rate would be unfair and destructive competitive practice. I & S M-10552, 
Automobile Parts—Within Central Territory, .... I. C. C. , 5-29-58, 
Div. 3. 


55.24 Motor Carrier 


55.24 In view of respondent’s inability to obtain appreciable volume 
of this traffic at its prior rates and of fact that proposed rates are on same 
basis as rates on same commodities maintained by other carriers in same 
general territory, claim that rates proposed constitute destructive competi- 
tion is not impressive. I & S M-8380, Class Rates & Ratings—Malone 
Freight lines, Inc., .... I. C. C. ...., 6-25-58, Commission. 


55.5 Minimum Weights 


55.50 Generally 


55.50 Proposed rate reduction accompanied by increased minimum 
weight should result in more efficient transportation service and economies 
to both shipper and carrier. I & S M-10478, Glass—Toledo, Ohio to Ind., 
we. & M, .«+. &. GC. , 5-27-58, Div. 2. 


55.50 Because of their very nature, Commission has often approved 
lower minimum weights for motor than for rail carriers. Proposed 30,000 
lb. minimum approximates capacity of a motor vehicle. I & S M-10509, 
ery Extract—Newark, N. J. to New Albany, Ind., .... I. C. C. 
6-9-58, Div. 3. 


55.51 Incentive 


55.51 Incentive rates maintained by rail carriers are designed to in- 
crease maximum use of rail cars and reflect rail carriers’ lower unit cost in 
transporting larger quantities in same car. There is no like advantage 
in motor carrier shipments which require two or more vehicles. 

9389, Alcoholic Liquors—New Orleans, La. to Peoria, Ill., ....1I.C.C....., 
6-18-58, Commission. 


55.6 Rate Differentials 
55.61 Motor Carrier over Rail 


55.61 There is no showing on this record which is low-cost mode of 
transportation on this traffic. In these circumstances, rate parity may not 
be condemned by Commission merely because advantage of more economical 
service, in destination handling costs and damage claims, would divert most 
or all of this traffic to motor-carrier respondents. I & S M-10509, Tanning 
ee N. J. to New Albany, Ind., .... I. C. C. , 6-9-58, 

Div. 3. 


eoeee 
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55.8 Compensativeness 


55.80 Generally 


55.80 While reasonably accurate cost data are helpful, they are not 
indispensable in determining reasonableness of proposed rates; and where 
they are lacking, reasonableness of rates may be determined by other evi- 
dence, such as a comparison with other rates on same or similar commodities 
between same or other points in same general territory. I & S M-10218, 
Furniture— Ohio to Ind., Mich. & Mo., .... I. C. C. , 6-10-58, 
Div. 3. 


55.80 In passing upon lawfulness of proposed rate, an essential ele- 
ment is its compensativeness. Such rate cannot be approved without per- 
suasive showing that it is reasonably compensatory. I & S M-10476, Iron & 
—— Penna. to Ohio & Penna., .... I. C. C. , 5-27-58, 
Div 


55.81 Burden of Showing 


55.81 In proceeding of this kind, it is incumbent upon proponent of 
rate reduction to show proposed rates are compensatory. I & S M-9389, 
Alcoholic Liquors—New Orleans, La. to Peoria, Ill, .... I. C. C. 
6-18-58, Commission. 


55.81 In proceeding of this nature, burden is on respondents to show 
that reduced rate as proposed is just and reasonable. Essential element to 
be considered is whether rate would be reasonably compensatory. I & S M- 
10525, Gypsumboard, Paper—Kansas City, Mo. to Chicago, Til., .... I. C. C. 

..-, 7-1-58, Div. 3. 


55.81 Burden of proof that proposed rates are just and reasonable 
rests upon respondents. Minimum requirement in this respect is that rates 
proposed be shown to be reasonably compensatory. I & S M-10387, Iron, 
Steel Articles—Willow Run, Mich. & Twinsburg, Ohio, .... I. C. C. ...., 
5-13-58, Div. 3. 


55.883 Motor Carrier Rates 


55.83 Considering fact that respondent will have loads for a substan- 
tial part of round-trip mileage and compared revenues from other operations, 
concluded that proposed rates are reasonably compensatory. I & 8 » 5-00-88, 
Ammonium Nitrate—Texas to Colo. & Kan., .... I. C. C. 5-29-58, 
Div. 3. 


55.83 In view of fact that respondent maintains on building materials 
exact rates, which it is attempting to establish on waste thereof, there is 
strong reason to believe that proposed rates would be compensatory. I1&S8 
M-10585, Asbestos Waste—In Central Territory, ....I.C.C. ...., 5-28-58, 
Div. 3. 


55.83 Mere fact that these commodities have been loaded in excess of 
published minimum weight is not proof that they will be thus loaded in 
future. Higher minimum earnings under proposed rate and comparisons 
with other rates on same commodity in same general territory support con- 
clusion that proposed rate is reasonably compensatory and does not consti- 
tute destructive competitive practice. I & S M-10628, Automobile Parts— 
Lansing, Mich. to Cincinnati, Ohio, .... I. C. C. , 6-3-58, Div. 2. 


55.83 Proposed rate would yield minimum revenue exceeding by $38 
minimum revenue under present rate. Traffic is now moving in private 
carriage, but if it were to be moved by respondent, prospects of profit there- 
from would appear to be better at proposed rate and ry minimum than 
at alternating present rate and lower minimum. I1&S8 ee a oe 
Syrups—Dallas & Ft. Worth, Texas, to St. Louis, Mo., .... I. C. C. nee 
7-7-58, Div. 2. 
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55.83 No cost evidence of any kind and no rate comparisons, other 
than identical rates of competitors, were presented to show that proposed 
rates would be reasonably compensatory. Thus, record affords no support 
for finding that rates would pay their own way and not cast burden on other 
traffic. In these circumstances, they may not receive Commission approval. 
I & S M-10782, Iron or Steel—Points in Central States Territory, ....! 
; , 7-11-58, Div. 3. 

55.83 Inasmuch as record is devoid of evidence tending to show cost 
of performing service or other evidence adequate to support finding of 
compensativeness, proposed charges may not be found just and reasonable. 
I & S M-9900, Minimum Charges—Textiles—Paterson, N. J. to New York, 
My Ee cece x om Ge , 6-23-58, Div. 2. 

55.83 Compared rates lend support to finding that proposed rate is 


compensatory. I & S M-10550, Springs, Motor Vehicle—Detroit, Mich. to 
Louisville, Ky., .... I. C. C. , 6-38-58, Div. 3. 


57. Tariffs 


57.1 Publisher 
57.15 Requisite Operating Authority 
57.15 Inasmuch as two applicants have no rights to extend their opera- 
tions over considered route and have no authority to operate on such route, 
they are without authority to publish — to beg thereon. I & “at 


Rates from and to Morgan City, La., .... I. C. C. , 7-8-58, Div. 
(embraced in W-104, Sub 5). 


57.2 Form, Contents & Style 
57.21 Tariff Rules 


57.21 No. 82165, Substituted Service on Livestock—Chicago, B. & Q. 
OO, <> cS , 5-26-58, Div. 3. (Please See 21.78, Same Title). 


57.23 Points Covered 


57.23 In practice, entire commodity description item would be read, 
in course of which specific provision for geographical application would 
determine whether item could otherwise be used in making a rate. No. 
32176, Michigan Peat, Inc. v. Baltimore & O. R. Co., .... I. C. C. ...., 
6-3-58, Div. 2. 


57.4 Binding Force 
57.40 Generally 


57.40 Under sec. 6 of Act, carriers subject to that section must abide 
by published rules, just as they must charge published rates. A rule, how- 
ever, while reasonable in its general application, may operate unreasonably 
under certain conditions. No. 32307, Cargill, Inc. v. Atlantic Coast Line R. 
Cin sca te ee , 7-11-58, Div. 2. 

57.40 Carriers subject to Act are not at liberty to charge or receive 
a greater or lesser compensation than that specified in tariffs on file with 
Commission. 302 1. C. C. 701, 702. MC-C-2100, C. G. Hussey & Co., Div. of 
Copper Range Co. v. Roadway Exp., Inc., .... I. C. C. , 5-26-58, Div. 3. 


58. Charges 


58.0 Generally 
58.01 Minimum Charge 


58.01 Minimum charge for light and bulky articles utilizing entire 
capacity of vehicle, which resulted in truck-mile yield of 39 cents, found not 
shown to have been or to be unjust or unreasonable. L.C.L. rate would 
reduced yield to 18 and 19 cents a mile. MC-C-2075, Geigy Chemical Corp. v. 
Burlington Truck Lines, Inc., .... I. C. C. ...., 6-12-58, Div. 3. 
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58.5 Transit 
58.50 Generally 


58.50 Observance of applicable transit rule of notice would have re- 
quired complainant, a bona fide purchaser of commodity and a de facto 
transferee of transit privileges, merely to duplicate act of its transferor. 
This resulted in collection of unjust and unreasonable charges. Reparation 
awarded. No. 82807, Gargill, Inc. v. Atlantic Coast Line R. Co., 

» a Se , 7-11-58, Div. 2. 


58.50 Transit privileges, which permit inbound movement of raw 
materials to shipper’s plant and outbound movement of finished products 
therefrom, involve application of established through rates on finished 
products from point of origin of raw materials to final destination of finished 
products, plus charges for transit privileges. Application of through rate 
on “in transit” shipments rests upon fiction, which arises in connection with 
application of rates, that inbound movement to transit points and outbound 
movement therefrom constitute but a single continuous movement of identi- 
cal article from point of origin to final destination. MC-112020, Sub 27, 
renee * Oil Transport Ext.—Oils other than Petroleum, .... M. C. C. 

, 6-25-58, Div. 1. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.01 Standards of Reasonableness 


60.01 Extent to which truck transportation of these articles now 
prevails and has increased is an important consideration in determining 
whether proposed rates would constitute just and reasonable bases. I & 8S 
6545, Stoves & Related Articles—South to North, .... I. C. C. mr 
6-18-58, Div. 2. 


60.1 Voluntary Reductions or Proposals 
60.10 Generally 


60.10 Reduction in a classification rating, whether voluntary or pre- 
scribed, is no justification for award of reparation on past shipments, except 
where unusual circumstances are present. 273 I. C. C. 745, 747. This 
principle applies also where, as here, more specific description of commodity 
was added to classification with a lower rating resulting in lower re 
No. 32284, American Desk Mfg. Co. v. Gulf, C. & 8. F. Ry. Co., ie 

, 7-9- 58, Div. 3. 


60.3 Conformity with Fourth-Section Principles 
60.31 Terminal v. Intermediate Rate—Rail 


60.31 Amendment of sec. 4(1) of Act, effective July 11, 1957, renders 
moot any further consideration of relief from fourth section with respect to 
rates sought to be established and maintained at intermediate points over 
indirect or circuitous routes. See Senate Rept. 333, 85th Congress, ist 
session, May 15, 1957; also 301 I. C. C. 669; and 302 I. C. C. 148. FSA 
27019, Commodity Rates from & to Southern & Official Territories, . 

‘ , 6-25-58, Div. 2. 


60.31 it is prima facie unreasonable to charge more for shorter than 
for longer haul over same route. However, Commission orders authorizing 
these fourth-section departures rebut presumption thus raised. No. 82256, 


S. B. Foot Tanning Co. v. Chicago G. W. Ry. Co., .... 1. C. C. ...., 6-83-58, 
Div. 2. 
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60.32 Terminal v. Intermediate Rate—Motor 


60.32 I & S M-10710, Feed—Kansas City, Mo. to Indianapolis, Ind., 
. - > oe , 7-9-58, Div. 3 (Please See 16.05, Same Title) 


60.34 Through v. Aggregate of Intermediate Rates—Motor Carrier 


60.34 Single-factor rates which exceed aggregate of intermediate rates 
on same article from and to same points over same routes are prima facie 
unreasonable. This presumption can be overcome only by clear “some 
that lower aggregate was below maximum reasonable level. No. 

Eddy Paper Corp. v. Consolidated Freight Co., .... I. C. C. , 6-2- 58, 
Div. 3. 


60.34 Joint through single-factor rate which exceeds aggregate of 
intermediate rates is prima facie unjust and unreasonable. In 54 M. C. C. 
709, conclusion was reached, based on facts of record, that proposed rates 
would not be compensatory. Instant record would not support such con- 
clusion. MO-C-1968, Sugardale Provision Co. v. Hayes Freight Lines, Inc., 
a , 5-21-58, Div. 3. 


61. Analogous or Homogeneous Articles 
61.2 Transportation Characteristics 
61.29 Miscellaneous Manufactures 


61.29 Cotton tire cord and fabric have transportation characteristics 
which appear to be similar to, or more favorable than, those of unfinished 
cotton piece goods. I & S M-8380, Class Rates & Ratings—Malone Freight 
Lines, Inc., .... I. C. C. , 6-25-58, Commission. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


62.01 I & S M-10218, Furniture—Marietta, Ohio to Ind., Mich. & Mo., 
os. ie te , 6-10-58, Div. 3. (Please See 55.80, Same Title). 


62.03 Similar Transportation Characteristics 


62.03 Comparison instanced with assembling and distribution rates 
published by Conference is of little probative value without showing of 
similarity in transportation conditions surrounding establishment of pro- 
posed and compared rates. I & S M-10600, Assembling Rates—Bet. Balti- 
more & Md., .... I. C. C. , 7-11-58, Div. 3. 


62.03 Difference between volume and tonnage is so great as to impel 
conclusion that dissimilarity in transportation conditions precludes finding 
that Kansas City rates are proper standard with which to measure —_ 
and reasonableness of assailed Atchison-Leavenworth rates. 

Atchison Chamber of Commerce v. A & B Transfer, Inc., . . 
5-22-58, Div. 2. 


62.03 Respondent has moved considerable volume of traffic on pro- 
posed level of rates, more than two million lbs. of unfinished cotton piece 
goods in March, 1956. Rate comparisons thus made afford strong evidence 
that proposed rates are reasonably compensatory for total transportation 
service performed thereunder and that they reflect reasonable classification 
of considered commodities. I & S M-8380, Class Rates & Ratings—Malone 
Freight Lines, Inc., .... I. C. C. ,» 6-25-58, Commission. 


62.04 Normalcy of Compared Rates 
62.04 Rates established to meet competitive conditions at request of 
complainant’s predecessor in interest are an unsatisfactory standard for de- 


termining reasonableness of rate assailed. No. 32088, Food Machinery & 
Chemical Corp. v. Chicago, B. & Q. R. Co., .... I. C. C. , 7-1-58, Div. 2. 





SEPTEMBER, 1958 1211 





62.04 Respondents’ burden of proof has not been met by mere showing 
that present South-North rates are on lower level than that of highest level 
cf rates in effect on like commodities anywhere in North, especially when, 
as is case here, such levels are classification bases,—or exceptions to classifi- 
cation weed slightly lower. I & S 6545, Stoves & Related Articles—South to 
North, me ey , 6-18-58, Div. 2. 


62.05 ‘iennesiionien of Compared Rates 


62.05 All except one of chemicals covered by comparison have sub- 
stantially lower values than barium oxide; and it is not clear that rates 
thereon are on maximum reasonable basis. No. 832088, Food Machinery 
& Chemical Corp. v. Chicago, B. & Q. R. Co., .... I. C. C. ...., 7-1-58, 
Div. 2. 


62.05 Fact that rate maintained by most of Conference carriers is 
higher than those of respondent is insufficient, standing alone, to support 
finding that respondent’s rates are below minimum reasonable level. I1&S 
M-10477, Petroleum Products—N. J. to Philadelphia, Penna., .... I. C. C. 

, 5-27-58, Div. 3. 


62.07 Rate via Competing Route 


62.07 Best evidence of record in support of reasonableness of pro- 
posed rates are rates on like traffic from Chicago to same destinations en- 
joyed by both respondent’s and intervener’s competitors. Rates appear 
necessary in order to place Peoria shippers on nonprejudicial basis with 
relation to Chicago in respective destination markets. I & S M-10399, Wire 
Rope—Peoria, Ill. to Ind., Ky. & Ohio, .... I. C. C. , 6-83-58, Div. 2. 


64. Compensativeness 
64.0 Generally 


64.03 Reasonable Compensation 


64.03 Rates should be fully remunerative on this high-grade traffic. 
I & S M-9889, Alcoholic Liquors—New Orleans, La. to Peoria, Il., 
I. C. C ...., 6-18-58, Commission. 


64.03 It cannot be said that applicants can recoup an excessive amount 
of their increased costs in this proceeding as long as rates and compensation 
on their mail traffic are fixed at level which will yield no more than its 
fully distributed costs, including three percent return. No. 9200, Railway 
Mail Pay, App. of Eastern Railroads, 1956, .... I. C. C. ...., 6-23-58, 
Commission. 


64.06 Joint-line Cost 


64.06 In addition to fact that cost of interchange is not considered, 
respondent projects its own unit-cost factors in effort to estimate cost of 
service for 40 percent of linehaul movement and for terminal operation, 
both of which it does not perform. No reason appears for assuming that 
unit expenses of connecting carrier are substantially same. No other re- 
spondent supported proposed rate and record affords no adequate basis for 
determination that proposed rate would be reasonably compensatory. I&S8S 
M-10647, Lard, etc.—Waterloo, Iowa to Evansville, Ind., .... I. C. C. ...., 
7-2-58, Div. 2. 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 Considering costs submitted and criticisms thereof, together 
with high earnings per mile in comparison with average cost per mile in 
central territory, proposed rates will be reasonably compensatory. I & 8 
os v9 “ey Bet. Points in Ill., Mich., Ohio & Penna., .... I. C. C. 

, 6-20-58, Div. 2. 
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64.11 System average costs are not best evidence of compensatory 
character of rates on particular commodities. I & S M-105138, Export Blacks 
—N. Mex. & Texas to Houston, Texas, .... I. C. C. ...., 6-23-58, Div. 2. 


64.11 While system average costs are not best test of compensative- 
ness of rate, in absence of more reliable standard of reasonableness, they 
are entitled to consideration. I & S M-10730, Rags, n.o.i.—Twin Cities, 
Minn. to Chicago, Ill., .... I. C. C. ...., 6-27-58, Div. 3. 


64.11 While average revenue on all C.L. traffic in region or territory 
may not ordinarily be accepted as determinative of reasonableness of any 
specific rate, nevertheless when revenue yield under proposed rate, as here, is 
more than double average revenue on all C.L. traffic, it is logical to conclude, 
in absence of other evidence to contrary, that rate is compensatory. _ I1&S 
6858, Tea—Chicago, Ill. to St. Louis, Mo., .... I. C. C. ...., 7-10-58, Div. 3. 


64.12 Out-of-Pocket Costs 


64.12 Out-of-pocket cost of transporting specific commodity recog- 
nizes not only linehaul costs but all operating costs, properly apportioned, 
that do not vary with distance, such as billing and collecting, administrative 
and general, and traffic. I & S M-10513, Export Blacks—N. Mex. & Texas to 
Houston, Texas, .... I. C. C. ...., 6-23-58, Div. 2. 


64.13 Affiliate Transactions 


64.13 In future cases, in interest of obtaining an adequate cost pic- 
ture, particularly when main reliance is placed upon cost evidence, it would 
be helpful for Malone and other carriers, using owner-operators, to show in 
more detail actual costs incurred for movement of traffic involved. Data 
for representative owner-operator movements should not be difficult of col- 
lection or submission, and certainly they would facilitate determination of 
compensativeness question. I & S M-8380, Class Rates & Ratings—Malone 
Freight Lines, Inc., .... I. C. C. ...., 6-25-58, Commission. 


64.15 Round-trip Costs 


64.15 Added-traffic theory of ratemaking has been consistently re- 
jected because of probable deleterious effect thereof upon just and reason- 
able rate structure. I & S M-10518, Export Blacks—N. Mex. & Texas to 
Houston, Texas, .... I. C.C. ...., 6-28-58, Div. 2. 

64.15 Rates which can be defended only on so-called added-traffic 
theory may not be found to be just and reasonable, for principal reason 
that application of this theory generally in similar circumstances would 


result ultimately in breakdown of rate os I & 8S M-10500, Milk 
from Iola, Kan. to Kansas City, Mo., ... - C. C. ..., 5-28-58, Div. 2. 


65. Charges for Special Services 


65.3 Mail Transportation 
65.31 Railway Mail Pay 


65.31 (1) Upon re-examination, rates of pay and compensation for 
transportation of mail and services connected therewith by eastern appli- 
cants found to be not fair and reasonable. 


(2) Reasonable compensation fixed for said applicants for periods from 
July 3, 1956, to and including Aug. 31, 1958. 


(3) Rates, rules and regulations established as fair and reasonable for 
said applicants, for services on and after September 1, 1958. 


(4) Order of November 13, 1951, as amended, further amended as to 
interline traffic as between eastern, southern and western applicants, on the 
one hand, and other railway common carriers subject to Railway Mail Pay 
Act, on the other. No. 9200, Railway Mail Pay, App. of Eastern Railroads, 
1956, .... I. C. C. ...., 6-23-58, Commission. 
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66. Class Rates 
66.0 Generally 


66.0 Generally 


66.0 Class & commodity motor-carrier rates & charges between 
Atchison & Leavenworth, Kan. & points in Mich., Ind., Ill., Wis., Minn. & 
Iowa, found not shown to be unjust, unreasonable, or otherwise unlawful. 
MC-C-2022, Atchison Chamber of Commerce v. A & B Transfer, Inc., . 

. oo , 5-22-58, Div. 2. 


66.5 Semi-Processed Material 
66.55 Lumber 


66.55 Rate charged on boards or sheets, sawdust, ground wood, com- 
pressed, faced with laminated plastic, in packages in C.Ls., from Ocono- 
mowoc, Wis. to Temple, Texas, found not shown to have been unjust or 
unreasonable. No. 82284, American Desk Mfg. Co. v. Gulf, C. & S. F. Ry. 
is sce & Oe , 7-9-58, Div. 3. 


66.6 Industrial Manufactures 
66.65 Paper & Products 


66.65 Rates on T.L. shipments of pulpboard boxes from Three Rivers, 
Mich. to Jamestown, N. Dak. & Ironwood, Mich., found to have been unjust 
and unreasonable, but present rates found not shown to be unlawful as 
alleged. Just and reasonable rates for the past determined. No. 32208, 
Eddy Paper Corp v. Consolidated Freight Co., .... I. C. C. ...., 6-2-58, 
Div. 3. 


66.65 Rate charged on two shipments of fiber cans from Hoboken, 
N. J. to Lockridge, Iowa, found not shown to have been or to be unjust or 
unreasonable. MC-C-2075, Geigy Chemical Corp. v. Burlington Truck 
Lines, Inc., .... I. C. C. , 6-12-58, Div. 3. 


66.8 Necessaries 
66.88 Meat, Poultry & Dairy Products 


66.83 Rates charged on shipments of fresh meats from Madison, Wis. 
to Canton, Ohio, found to have been unjust and unreasonable. Just and 
reasonable rates determined. MC-C-1968, Sugardale Provision Co. v. Hayes 
Freight Lines, Inc., .... I. C. C. , 5-21-58, Div. 3. 


66.9 Miscellaneous Manufactures 
66.90 Generally 


66.90 (1) Proposed assembling rates from Nashville, Tenn. to Chi- 
cago, Ill., found not shown to be just and reasonable. 


(2) Assembling rates from Nashville to Chicago & to St. Louis, Mo., & 
assembling & distribution rates between Nashville, St. Louis, Chicago, & 
numerous points in Ill., Ind., Ky., Ohio & Tenn., found not shown to be 
unlawful. MC-C-1970, Assembling Rates—St. Louis-Nashville Freight Lines, 

, 5-19-58, Div. 3 (embraces I & S M-85238 & MC-C- 


66.95 Textiles 


66.95 Award of reparation based on alleged unreasonable charges col- 
lected on two L. C. L. shipments of unfinished glass fiber cloth from 
Augusta, Ga. to Oakland & San Diego, Calif., found barred by statute. 
No. “The nd sie < een & Mfrs., Inc. v. Southern R: Oy 2 LEGG 

’ Vv. 2. 
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67. Commodity Rates 
67.0 Generally 


67.0 Generally 


67.0 MOC-C-2022, Atchison Chamber of Commerce v. A & B Transfer, 
BBG csce & Ge G , 5-22-58, Div. 2. (Please See 66.0, Same Title). 


67.0 Petition to vacate fourth-section order No. 17998 or to postpone 
its effective date indefinitely, thus continuing in effect fourth-section orders 
Nos. 9800 and 12272 with respect to formulae for constructing commodity 
rates at unnamed intermediate points, denied. FSA 27019, Commodity 
Rates from & to Southern & Official Territories, .... I. C. C. , 6-25-58, 
Div. 2. 


67.0 Proposed intermediate-point rules applicable to commodity rates 
between Chicago, Ill. & certain Ind. points, found just and reasonable. 
I & S M-9835, Intermediate Rules—Bet. Ill. & Ind., .... I. C. C. ...., 
6-26-58, Commission. 


67.01 All Freight Mixtures 


67.01 Proposed T.L. rates on freight, all kinds, between Metuchen, 
N. J. & New York, N. Y., on the one hand, & Hartford, Conn. & Springfield 
& Worcester, Mass., on the other, found just and reasonable. I & 8S M-10708, 
All Freight Rates—Bet. N. Y., N. J. & New England Territory, .... I. C. C. 

, 6-30-58, Div. 2. 

67.01 Proposed assembling & distribution rates on L.T.L. & any 
quantity shipments weighing less than 10,000 lbs., between Baltimore, Md. 
& points on eastern shore of Md., found not shown to be just and reasonable. 
I & S M-10600, Assembling Rates—Bet. Baltimore & Md., .... I. C. C. 

, 7-11-58, Div. 3. 


67.09 Miscellaneous Commodities 


67.09 Proposed reduced rates on various commodities from & to points 
in middle Atlantic territory, found not shown to be just and reasonable. 
I & S M-10608, A. W. Hawkins, Inc.—Commodities, Middle Atlantic Terri- 
tory, .... I. C. C. , 5-23-58, Div. 3. 


67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 Combination rates charged on C.L. shipments of oats, in bulk, 
from Miss. origins to Talladega, Ala., a transit point, for storage & resale, 
& reshipped to destinations in Ala., Fla. & Ga., found unjust and unreason- 
able. — awarded. No. 32307, Cargill, Inc. v. Atlantic Coast Line 
Ee Gy coe ee Oe , 7-11-58, Div. 2. 

67.11 Proposed reduced T.L. rate on flour from Kansas City, Mo. to 
Chicago, Ill., found not shown to be just and reasonable. I & S M-10465, 
—? Flour—Kansas City, Mo. to Chicago, Ill., .... I. C. C. » 5-19-58, 

Vv. 3. 


67.12 Vegetable Fibers & Leaf Tobacco 


67.12 Proposed reduced rate on tea, in C.Ls., from Chicago, Ill. to 
St. Louis, Mo., found x. and reasonable. I & 8 6858, Tea—Chicago, Ill. 
to St. Louis, Mo., +o% Bo See , 7-10-58, Div. 3. 


67.15 Fresh or Frozen Fruits & Berries 


67.15 On reconsideration reduced T.L. rates on frozen fruit products 
from Fla. to eight midwestern states, found not shown to be just and rea- 
sonable. Findings in prior report, 302 I. C. C. 489, affirmed. I & S M- 
—- Frozen Fruit Products from Fla., .... I. C. C. , 7-1-58, Com- 
mission. 
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67.19 All Other 


67.19 Proposed T.L. commodity rates on animal or poultry feed from 
Kansas City, Mo. to Indianapolis, Ind., found just and a 1&8 M- 
10710, Feed—Kansas City, Mo. to Indianapolis, By cee TO. OG. tc ces 

7-9-58, Div. 3. 


67.2 Animals & Rough Products 


67.22 Kine 


67.22 Combination rate charged on two C.Ls., of feeder cattle from 
Lewistown, Mont. to Dodge City, Kan., found applicable, and not shown to 
be unjust or unreasonable. No. 32186, Jack Steinmetz v. Atchison, T. & S. 
Ps Ep. Ge hese be & S, , 6-6-58, Div. 2. 


67.27 Hides, Skins & Pelts 


67.27 Rate charged on C.L. shipments of green salted hides from 
South Omaha, Neb. & Kansas City, Mo. to Red Wing, Minn., found applicable 
and not shown to have been or to be unjust or unreasonable. No. 32256, 


8S. B. Foot Tanning Co. v. Chicago G. W. Ry. Co., .... I. C. C. , 6-3-58, 
Div. 2. 


67.29 All Other 


67.29 Reduced L.T.L. rate on sausage casings, pickled or salted, min. 
10,000 lbs., from New York, N. Y. to St. Paul, Minn., found just and rea- 
sonable. I & S M-10649, Sausage Casings—New York, N. Y. to St. Paul, 
Mins, .... 1.6 €. , 6-11-58, Div. 3. 


67.3 Rough Products of Mines 
67.31 Coal & Coke 


67.31 Proposed reduced rates on fine & lump bituminous coal, in 
C.Ls., from certain Ind. & Ill. mines to destinations in the Wisconsin River 
Valley of Wis. & points intermediate thereto, found lawful. I & S 6627, 
Coal—Ill. & Ind. to Central Wis., .... I. C. C. , 7-9-58, Div. 3. 


67.34 Crude Petroleum & Asphalt 


67.34 T.L. rates on tile, facing or flooring, asphalt composition, from 
Joliet, Ill. to Roseland, Ind., found not shown to have been or to be unjust, 
unreasonable, or otherwise unlawful. No. 32193, Factory Tile, Inc. v. South 
Bend Freight Line, Inc., .... I. C. C. , 6-23-58, Div. 2. 

67.39 All Other 


67.39 Rates charged on numerous C.Ls., of peat from Capac, Mich. to 
points in New England and trunkline territories found applicable. No. 82176, 
Michigan Peat, Inc. v. Baltimore & O. R. Co., .... I. C. C. , 6-3-58, 
Div. 2. 


67.5 Semi-Processed Material 
67.52 Refined Petroleum & Oils 


67.52 Intrastate rate charged on gasoline in tank-car loads, from Mt. 
Pleasant to Viola, Texas, thence by water to destinations north of Hatteras, 
N. Car., found inapplicable. Applicable interstate rate found unjust and 
unreasonable. Just and reasonable rate determined, and reparation awarded. 
No. 32308, American Petrofina, Inc. v. Missouri Pac. R. Co., .... 

, 6-10-58, Div. 3. 


67.52 Proposed reduced T.L. rates on petroleum & petroleum products 
from Pittsburgh, Penna. to Youngstown, Ohio, found just and reasonable. 
I & S M-10659, Commodities Bet. Points in Ill., Mich., Ohio & Penna., 

. & <. , 6-20-58, Div. 2. 


67.52 Proposed reduced export rate on carbon black, in T.Ls., from 
origins in Texas & N. Mex. to Houston, Texas, found not shown to be just 
and reasonable. I & S M-10513, Export Blacks—N. Mex. & Texas to Houston, 
Zee, .2-+ & © ©. , 6-23-58, Div. 3. 
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67.52 T.L. rates currently in effect on petroleum & petroleum products 
between Bayonne, Jersey City & Newark, N. J. & Philadelphia, Penna., found 
not shown to be unjust or unreasonable. No. 32348, Petroleum Products— 
Bet. N. J. & Philadelphia, Penna., .... I. C. C. ...., 5-27-58, Div. 3 
(embraced in I & S M-10477). 


67.52 Proposed reduced T.L. rate on petroleum & petroleum products 
from Bayonne, Carteret & Jersey City, N. J. to Philadelphia, Penna., found 
not shown to be just and reasonable. I & S M-10477, Petroleum Products— 
N. J. to Philadelphia, Penna., .... I. C. C. , 5-27-58, Div. 3. 


67.52 Proposed reduced T.L. rates on petwelounn products & other 
commodities used or sold in gasoline service stations, from Philadelphia, 
Penna. to Norfolk & Richmond, Va., found just and reasonable. I & S M- 
10823, Petroleum Products, etc.—Penna. to Va., .... I. C. C. , 6-38-58, 
Div. 2. 


67.54 Industrial Chemicals & Acids 


67.54. Proposed T.L. rate on aluminum chloride from Nitro, W. Va., 
to Chester & Philadelphia, Penna., found just and reasonable. I & S M- 
10504, Aluminum Chloride—Nitro, W. Va. to Penna., .... I. C. C. ...., 
6-9-58, Div. 2. ; 


67.54 Proposed new & changed rates on ammonium nitrate, in T.Ls., 
from Etter, Texas, to various points in Kan. & Colo., found unreasonably 
low in certain instances and not shown to be just and reasonable in others, 
without prejudice to filing of schedules in conformity with the findings. 
I & S M-9697, Ammonium Nitrate—Texas to Colo. & Kan., .... I. C. C 

, 5-29-58, Div. 3. 


67.54 Rates on barium oxide, in straight or mixed C.Ls., from Modesto, 
Calif. to St. Louis, Mo. & Wood River & Monsanto, IIll., found not shown to 
have been unjust or unreasonable. No. 32083, Food Machinery & Chemical 
Corp. v. Chicago, B. & O. R. Co., .... I. C. C. , 7-1-58, Div. 3. 


67.54 Rates charged on cement in C.Ls., from New Bedford, Mass. to 
Wakefield & Littleton, Mass. & East Providence, R. I., found not shown to 
have been inapplicable, unjust, or unreasonable. No. 82292, Wm. H. Muller 
& Co., Inc. v. Boston & M. R., .... I. C. C. , 6-27-58, Div. 2. 

67.54 Proposed initial T.L. rates on petroleum products, in packages, 
from Enid & Ponca City, Okla. & Wichita, Kan., to points in Idaho, Neb., 
Utah & Wyo., found not shown to be unlawful. I & S M-10818, Petroleum 
Products—Wright Motor Lines, Inc., .... I. C. C. , 6-27-58, Div. 2. 


67.54 Proposed reduced contract-carrier T.L. rate on heavy industrial 
chemicals from Joliet, Ill. to Madison, Wts., found not shown to be just and 
reasonable and required to be cancelled. I & S M-10601, Returned Con- 
tainers—Joliet, Ill. & Wayne County, Mich., .... I. C. C. , 5-29-58, 
Div. 3. 


67.54 Schedules proposing reduced T.L. rates on tanning extract from 
Newark, N. J. to New Albany, Ind., found just and reasonable in certain 
respects, and not shown to be lawful in others. I & S M-10509, 

Extract, N. J. to New Albany, Ind., .... I. C. C. , 6-9-58, Div. 3. 


67.57 Fertilizer 


67.57 Upon further hearing, rates charged on superphosphate, in bulk, 
in C.Ls., from East Tampa & Mulberry, Fla. to North Little Rock, Ark., by 
way of Vicksburg, Miss., found applicable. Applicable rates found to have 
been unjust and unreasonable, and reparation awarded. Prior report, 296 
I. C. C. 289. No. 31560, Arkansas Farmers Plant Food Co. v. Atlantic Coast 
Line R. Oo., .... I. C. C. , 6-25-58, Commission. 


67.59 Scrap, Slag & Waste Material 


67.59 Proposed reduced T.L. rates on asbestos shorts or waste between 
points in central territory found just and reasonable. I & S M-10585, 
Asbestos Waste—In Central Territory, .... I. C. C. ...., 5-28-58, Div. 3. 
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67.59 Proposed reduced motor-carrier rate on rags from St. Paul & 
Minneapolis, Minn. to Chicago, Ill. found not shown to be just and reason- 
able. I & S M-10730, Rags, n.o.i—Twin Cities, Minn. to Chicago, Ill., 
eves Se ae , 6-27-58, Div. 3. 


67.59 Rates on coal ashes & cinders, in C.Ls., from points in Penna. 
to Remington, Purcellville, & Mt. Jackson, Va., found to have been and to be 
unjust and unreasonable. Just and reasonable basis determined, and repara- 
tion awarded. No. 81919, Remington Block Corp. v. Lehigh Valley R. Co., 
ere se , 7-7-58, Div. 2. 


67.59 Proposed reduced T.L. rates on scrap tires & scrap rubber from 
Dallas, Ft. Worth & Houston, Texas to Memphis, Tenn., found not shown 
to be just and reasonable. I & S M-10829, Rubber Scrap—Texas to Memphis, 
ies ccs ie ee GO , 7-3-58, Div. 3. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Proposed reduced T.L. rate on iron & steel articles from 
Conshohocken, Penna. to Pittsburgh, Penna. for movement beyond by water, 
found not shown to be just and reasonable. I 4 S M-10476, Iron & Steel— 
Conshohocken, Penna. to Ohio & Penna., .... I. C. C. , 5-27-58, Div. 3. 


67.61 Proposed reduced L.T.L. commodity rates on won or steel arti- 
cles between points in central territory found not shown to be just and 
reasonable. I & S M-10782, Iron or Steel—Points in Central States Terri- 
way, .... Lea G , 7-11-58, Div. 3. 


67.61 Proposed reduced T.L. rates on iron & steel articles from Twins- 
burg, Ohio to Detroit, Mich., found not shown to be just and reasonable. 
I & S M-10887, Iron, Steel Articles—Willow Run, Mich. & Twinsburg, Ohio, 
coew & Se , 5-18-58, Div. 3. 

67.61 Proposed reduced L.T.L. commodity rates on iron or steel wire 
rope or strand from Peoria, Ill. to Cincinnati, Ohio, Louisville, Ky. & 
Indianapolis & Ft. Wayne, Ind., found just and reasonable. I & S M-10899, 


Wire Rope—Peoria, Ill. to Ind., Ky. & Ohio, .... I. C. C. ...., 6-3-58, 
Div. 2. 


67.62 Nonferrous Metal Articles 


67.62 Complaint seeking administrative determination of unlawfulness 
in the past of motor-carrier charges sought to be collected on certain T.L. 
shipments of copper sheets from Pittsburgh, Penna. to Kansas City, Mo., not 
entertained due to failure to pay assailed charges and absence of pending 
court suit to recover damages therefor. MC-C-2 site 7 G. Hussey & Co., 
Div. of Copper Range Co. v. Roadway Exp., Inc., .... ae , 5-26-58, 
Div. 3. 


67.63 Wood Articles 


67.63 Proposed new contract-carrier T.L. rates on used pallets & 
drums, empty, returned, between Joliet & Wayne County, Mich., found just 
and reasonable. I & S M-10601, Returned Containers—Joliet, Ill. & Wayne 
County, Mich., .... I. C. C. , 5-29-58, Div. 3. 


67.64 Construction Material 


67.64 Proposed reduced T.L. rate on gypsumboard, paper, in rolls, 
from Kansas City, Mo. to Chicago, Ill., found not shown to be just and 
reasonable. I & S M-10525, Gypsumboard, Paper—Kansas City, Mo. to 
Chicago, Ill., .... I. C. C. , 7-1-58, Div. 3. 


67.65 Paper & Paper Products 


67.65 Proposed T.L. rates on paper bags & wrapping paper from 
Crossett, Ark. to points in Kan., Neb. & Mo., found not shown to be just and 
reasonable. I & S M-9970, Alcoholic Liquors, Paper Bags—From & to 
Southwest, .... I. C. C. , 6-23-58, Div. 2. 
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67.65 Upon reconsideration, reduced T.L. rate on paper covers from 
Milwaukee, Wis. to Detroit, Mich., found just and reasonable. Findings in 
prior report, 302 I. C. C. 470, reversed. I & S M-9420, Paper Covers— 
Milwaukee, Wis. to Detroit, Mich., .... I. C. C. , 6-5-58, Div. 2. 


67.69 Glass & Tile 


67.69 Proposed T.L. rates on aircraft, automobile, & laminated plate 
glass, glazing units & window glass from Toledo, Ohio to points in IIl., Ind. 
& Wis., found just and reasonable. I & S M-104738, Glass—Toledo, Ohio to 
Ind., Wis. & Ill. .... I. C. C. , 5-27-58, Div. 2. 


67.7 Machinery, Equipment, Implements & Appliances 
67.70 Generally 


67.70 Proposed reduced T.L. rates on ice-making or refrigerating com- 
pressors or pumps to Galesburg, Ill. found just and reasonable from 
Tecumseh, Mich., but not from Detroit, Mich. I & S M-10463, 
Machinery—Mich. to Galesburg, Ill., .... I. C. C. , 6-9-58, Div. 2. 


67.70 Proposed increased rates on stoves & related articles, & other 
commodities, in C.Ls., from southern origins to destinations in official terri- 
tory, found not shown to be just and reasonable. I & S 6545, Stoves & 
Related Articles—South to North, .... I. C. C. , 6-18-58, Div. 2. 


67.72 Industrial 


67.72 Rate charged on C.L. of transformers, handled in freight-for- 
warder service, from Caledonia, N. Y. to Sacramento, Calif., found applicable 
and not shown to have been unjust or unreasonable. No. 32082, Dinion 
Coil Co. v. International Fwdg. Co., .... I. C. C. , 5-23-58, Div. 3. 


67.72 Initial rates proposed on machinery & machine parts from Salt 
Lake City, Utah, to points in western trunkline, official & southern terri- 
tories, found just and reasonable and not shown to be unlawful. I & S M- 
10734, Machinery—Salt Lake City—TInternational Transport, Inc., 

, 7-1-58, Div. 2. 


67.75 Commercial & Professional 


67.75 Proposed reduced T.L. rate on office or store equipment from 
Hastings, Minn. to Logan, Ohio, found just and reasonable. I & S M-10438, 
Office Equipment, etc.—Hastings, Minn. to Ohio, .... I. C. C. , 5-29-58, 
Div. 3. 


67.76 Automotive Vehicles & Parts 


67.76 Proposed T.L. rate on automobile parts from Lansing, Mich. to 
Cincinnati, Ohio, found just and reasonable. I & S M-10628, Automobile 
Parts—Lansing, Mich. to Cincinnati, Ohio, .... I. C. C. , 6-83-58, Div. 2. 


67.76 Proposed reduced T.L. rate on automobile parts from Lansing, 
Mich. to Ft. Wayne, Ind., found just and reasonable. I & S M-10552, Auto- 
mobile Parts—Within Central Territory, .... I. C. C. , 5-29-58, Div. 3. 


67.76 Battery boxes, covers & vents from Chicago & Melrose Park, III. 
to Omaha, Neb., T. L. rate of 87 cents found just and reasonable; and T.L. 
rate of 84 cents & rail trailer-on-flatcar rate of 82 cents, min. 20,000 Ibs., 
found unreasonably low. Just and reasonable minimum rates prescribed. 
No. 32262, Battery Boxes—TIl. to Omaha, Neb., .... I. C. C. , 5-15-58, 
Div. 3 (embraced in I & S M-10161). 


67.76 Reduced T.L. rate of 84 cents on battery boxes, covers & vents 
from Chicago & Melrose Park, Ill. to Omaha, Neb., found not shown to be 
just and reasonable. I & S M-10161, Battery Boxes, etc.—Ill. to Neb., .... 
L , 5-15-58, Div. 3. 


67.76 Reduced T.L. rate on motor-vehicle springs from Detroit, Mich. 
to Louisville, Ky., found just and reasonable. I & S M-10550, Springs, Motor 
Vehicle—Detroit, Mich. to Louisville, Ky., .... I. C. C. , 6-3-58, Div. 3. 
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67.8 Necessaries 
67.80 Generally 


67.80 Proposed reduced rates on bakery goods from Madison, Wis. to 
Chicago, IIl., found lawful, but proposed rates on creamery products between 
Madison & Chicago & on animal feed from Jefferson, Wis. to Chicago, found 
not shown to be just and reasonable. I & S M-10666, Bakery Goods, etc.— 
Bet. Wis. & Chicago, Ill, .... I. C. C. ...., 6-30-58, Div. 2. 


67.81 Manufactured Foods 


67.81 Proposed reduced T.L. rate on compressed yeast, other than 
dry, from St. Louis, Mo. to Dallas & Ft. Worth, Texas, found just and 
reasonable. I & S M-10670, Yeast—St. Louis, Mo. to Ft. Worth & Dallas, 
Tome, .... LS. GS. 0005 COSS, BW. 3. 


67.83 Meat, Poultry & Dairy Products 


67.83 Proposed reduced rate on lard & related commodities from 
Waterloo, Iowa to Evansville, Ind., found not shown to be just and reason- 
able. I & S M-10647, Lard, etc.—Waterloo, Iowa to Evansville, Ind., .... 
I.C. C. ...., 72-68, Div. 3. 


67.83 Proposed reduced motor-carrier rates on milk or buttermilk, 
condensed or evaporated in bbls. or boxes, from Iola, Kan. to Kansas City, 
Mo., found not shown to be just and reasonable. I & S M-10500, Milk from 
Iola, Kan. to Kansas City, Mo., .... I. C. C. ...., 5-23-58, Div. 2. 


67.84 Beverages 


67.84 Upon reconsideration, findings in prior report, 301 I. C. C. 665, 
that proposed reduced T.L. rates on alcoholic liquors, also vermouth & wine, 
in straight or mixed shipments, from New Orleans, La. to Peoria, IIll., are 
not shown just and reasonable, affirmed. I & S M-9389, Alcoholic Liquors— 
New Orleans, La. to Peoria, Ill., .... I. C. C. ...., 6-18-58, Commission. 


67.84 Proposed reduced T.L. rate on flavoring syrups from Dallas & 
Ft. Worth, Texas to St. Louis, Mo., found just and reasonable. I & S M- 
10682, Flavoring Syrups—Dallas & Ft. Worth, Texas to St. Louis, Mo., .... 
ZL CG. G. .cccy Fo8eR, Ee. 2. 


67.86 Furniture & Furnishings 


67.86 Proposed reduced L.T.L. commodity rates on iron or steel furni- 
ture from Marietta, Ohio to points in Ind., Mich., Mo. & Ky.; from Tona- 
wanda, N. Y. to points in Ohio; & from Grand Rapids, Mich, to Milwaukee, 
Wis., found just and reasonable. I & S M-10218, Furniture—Marietta, Ohio 
to Ind., Mich. & Mo., .... I. C. C. ...., 6-10-58, Div. 3. 


67.87 Household Fixtures, Appliances & Instruments 


67.87 Proposed L.T.L. assembling rates on carpet sweepers from Grand 
Rapids, Mich. to Chicago, Ill., found not shown to be just and reasonable. 
I & S M-10613, Carpet Sweepers—Grand Rapids, Mich. to Chicago, II1., 
6ce Be We Ue +106 OO a oe 


67.89 All Other 


67.89 T.L. rates on shoe dressing or blacking from Brooklyn, N. Y. & 
Cranford, N. J. to Atlanta & Chamblee, Ga., maintained by certain motor 
common carriers, found not shown to be unlawful. MC-C-2072, Shoe Dress- 
ing—Brooklyn, N. Y. & Cranford, N. J. to Atlanta, Ga., .... I. C. C. ...., 
6-30-58, Div. 3. 


67.9 Miscellaneous Manufactures 


67.95 Textiles 


67.95 Upon reconsideration, proposed reduced motor-carrier classifica- 
tion rating & rates on cotton tire cord & fabric between points in the South 
& East, found just and reasonable. Findings in prior report, 302 I. C. C. 
157, affirmed. I & S M-8380, Class Rates & Ratings—Malone Freight Lines, 
Inc .. LC. C. ...., 6-25-58, Commission. 


eo se 
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67.95 Proposed reduced minimum motor common-carrier charges on 
piece goods from Paterson, N. J. to New York, N. Y., found not shown to be 
just and reasonable. I & S M-9900, Minimum Charges—Textiles—Paterson 
N. J. to New York, N. Y., .... I. C. C. ...., 6-28-58, Div. 2. 


68. General Increases or Reductions 


68.0 Generally 
68.02 Reasonableness of 


68.02 This is a revenue proceeding in which specific rates as such are 
not being considered. Any maladjustment in particular rates should be 
brought to Commission’s attention by appropriate action of those affected. 
See 61 M. C. C. 755, 762. 

Evidence as to return on investment before and after income tax has 
no merit in proceedings of this nature. For purpose of determining need of 
increases in rates, criterion must be carriers’ costs in relation to revenues. 
See 48 M. C. C. 541, 552-553; and 51 M. C. C. 747, 760. 


Relatively prosperous conditions of a number of carriers in a large 


group is not controlling. 54 M. C. C. 377. I & S M-10830, Increases— 
Transcontinental-Intermountain Coast, .... I. C. C. ...., 5-12-58, Div. 2. 


68.2 Motor Carrier 
68.29 Transcontinental 


68.29 Proposed increased motor common-carrier class & commodity 
rates & charges applying transcontinentally & from, to & between points in 
intermountain & Pacific coast territories, found just and reasonable. I & S M- 
10330, Increases—Transcontinental—Intermountain Coast, .... I. C. C. 

, 5-12-58, Div. 2. 


69. Passenger Service Charges 


69.0 Generally 
69.01 Essentiality of 


69.01 No segment of passenger-train service may be excused from con- 
tributing greatest possible earnings consonant with adequate service and 
reasonable charges; and railroads must exercise every legitimate effort to 
place each segment on a more nearly compensatory basis. 284 I. C. C. 129, 
133; 298 I. C. C. 378, 383. No. 9200, Railway Mail Pay, App. of Eastern 
Railroads, 1956, .... I. C. C. ...., 6-23-58, Commission. 


7. EQUALITY OF CHARGES 
70. Generally 


70.1 Unjust Discrimination 
70.10 Generally 


70.10 To constitute unjust discrimination, there must be like and con- 
temporaneous service in transportation of a like kind of traffic. I & S M- 
10618, Carpet Sweepers—Grand Rapids, Mich, to Chicago, Ill, .... I. C. C. 

, 6-2-58, Div. 3. 


70.2 Rate Adjustments or Practices 
70.21 Grouping 


70.21 Area of approximately 3,000 square miles takes Chicago rates, 
compared with 306, 36 and 64 square miles in Kansas City, Atchison and 
Leavenworth areas, respectively. Differences in areas comprising these 
ratemaking groups, standing alone, would not justify revision or consolida- 
tion of groups. MC-C-2022, Atchison Chamber of Commerce v. A & B Trans- 
fer, Inc., .... I. C. C. ...., 5-22-68, Div. 2. 
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70.28 Assembly & Distribution 


70.28 Proposed assembling and distribution rates on L.T.L. and any- 
quantity shipments, weighing less than 10,000 lbs. that reflect 60 to 76 
percent of class rates presently moving traffic, found not shown to be just 
and reasonable. Compare 44 M. C. C. 166; but see 43 M. C. C. 527; 46 
M. C. C. 745; 69 M. C. C. 561; and 301 I. C. C. 109, in respect of 85 percent 
basis. I & S M-10600, Assembling Rates—Bet. Baltimore & Md., .... 
I. C. C. ...., 7-11-58, Div. 3. 

70.28 In 43 M. C. C. 527, assembling class rates based on 85 percent 
of normal class rates were found not unlawful; and in 44 M. C. C. 166, 
proposed assembling rates that were approximately 75 percent of carriers’ 
normal class rates were found not just and reasonable and unjustly dis- 
criminatory. Meager evidence adduced is not convincing that proposed rates, 
which are less than 70 percent of rates applicable to local shipments, would 
be just, reasonable and nondiscriminatory. I & S M-10613, Carpet Sweepers 
—Grand Rapids, Mich. to Chicago, Ill., .... I. C. C. , 6-2-58, Div. 3. 


71. Intermediate Charges 


71.5 Market Competition 
71.50 Generally 


71.50 Discrimination, preference and prejudice referred to in sec. 
216(d) are not prohibited unless they are unjust, undue or unreasonable. 
To be thus unlawful, they must be shown to be a source of advantage to 
party or traffic alleged to be favored and a detriment to other party or 
traffic. See 259 I. C. C. 584, 591. Although complainant alleges preference 
of person engaged in merchandising nearby, and prejudice to itself similarly 
engaged at point intermediate to competitor’s place of business, there is no 
definite showing of any specific damage or injury by reason of rate disparity 
complained of. Here difference in rates, standing alone, does not constitute 
unjust discrimination or undue prejudice. See 54 M. C. C. 575, 580. No. 
reg oy | Tile, Inc. v. South Bend Freight Line, Inc., ....1I.C.C....., 

-23-58, Div. 2. 


71.8 Protection of Intermediate Points 
71.80 Generally 


71.80 Rates, which have long been applied to more distant points, 
afford adequate support for finding that such rates would be reasonable for 
application at intermediate points over same routes, in absence of some 
indication that they are below compensatory level or are violative of some 
— provision of Act. I & S M-9835, Intermediate Rules—Bet. Ill. & Ind., 
soos Bs Se Ge , 6-26-58, Commission. 


73. Special Service Charges 


73.1 Terminal Services 
73.14 Plant Switching 


73.14 Practices of Carriers Affecting Operating Revenues or Expenses, 
Part II, Terminal Services: In absence of tariff charge, temporary standing 
by of switch engines awaiting loading or unloading of cars would be unlaw- 
ful under modified principles announced in 294 I. C. C. 159; and 294 - C. C. 
705. Ex Parte 104, U. S. Smelting, Refining & Mining Co., . 5 

, 6-4-58, Commission. 


74. Undue Preference or Prejudice 
74.0 Generally 
74.01 General Rule 


74.01 Finding of undue preference and prejudice under sec. 3 of Act 
presupposes that circumstances affecting complaining industries must be 
substantially similar to those affecting industries alleged to be unduly pre- 
ferred. 
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Although shipper contends that loss of stopoff and reconsignment 
privileges, problem of controlling inbound routing, and forced use of re- 
spondent’s routes having allegedly poor service would be unduly prejudicial 
to its interests if proposed cancellation were to take effect, evidence fails 
to specify how others would be ~—< preferred. I & S 6732, Reciprocal 
Switching—Richmond, Va., .... I. C. C. ...., 7-3-58, Div. 2. 


74.1 Competition Between ‘os Pusteeed & the Prejudiced 
74.10 Generally 


74.10 Because of much greater volume of traffic moving under rates 
alleged to be preferred than under assailed rates, it is to be expected and 
to its interests if proposed cancellation were to take effect, evidence fails 
record establishes, that there is much more severe carrier competition at 
Kansas City than at Atchison-Leavenworth. This substantial dissimilarity 
in transportation conditions, in addition to lack of certainty on part of ship- 
per witnesses that assailed rates are a prime factor in their competitive 
difficulties, precludes finding of undue prejudice and preference. MO-C- 
2022, Atchison Chamber of Commerce v. A & B Transfer, Inc., .... I. C. C. 

, 5-22-58, Div. 2. 


74.3 Injury to Complainant 
74.30 Generally 


74.30 No. 32193, Factory Tile, Inc. v. South Bend Freight Line, Inc., 
. LC. C. ...., 6-28-58, Div. 3. (Please See 71.50, Same Title) 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 


80.01 In numerous proceedings where dormancy was an issue, it has 
been found that where no service, or only limited service had been rendered 
over substantial period of time, approval of transaction with resulting reinsti- 
tution of service may properly be found to be consistent with public interest 
only upon clear evidence of need for service. Such findings have been made 
in connection with transactions where, as here, control authority is sought 
as well as in purchases, leases, consolidations, and mergers. See 65 M. C. C. 
17; 65 M. C. C. 701; 70 M. C. C. 135. MC-F-6380, Roy Barsh—Control— 
Shippers Service, Inc., 6-13-58, Div. 4. 


80.03 Entire Transaction 


80.03 Commission’s jurisdiction over this transaction under sec. 5 of 
Act extends to all of properties, including intrastate operating rights. 56 
M. C. C. 415, 433; and 65 M. C. C. 347, 358. MO-F-6368, Glendenning 
Motorways, Inc.—Pur.—Superior Service Co., Inc., .... M. C. C. ...., 
5-16-58, Div. 4. 


80.04 Number of Vehicles 


80.04 Question of common control under sec. 5 of Act is not involved 
because both applicants together operate less than 20 units of equipment. 
MC-82944, Sub 4, F. A. Bethke Ext.—Colo., 5-28-58, Div. 1. 


80.07 Holding Companies or Persons 


80.07 Commission has not ordinarily subjected noncarrier individuals 
to carrier status pursuant to sec. 5(3) of Act, and no apparent reason there- 
for is here shown. MC-F-6635, Colonial Coach Lines Ltd.—Pur.—Cornwall 
—Massena Coach Lines Ltd., 6-24-58, Div. 4. 


80.07 Primary function of Equipment Corp., which is not a carrier, 
is to hold stock of motor carrier to which it leases facilities. In authorizing 
Equipment Corp. to acquire control of considered operating rights and 
property through merger, Commission may, under sec. 5(3) of Act, pro- 
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vide that it shall be considered a motor carrier subject to provisions of secs. 
204(a)(1) and (2), 214 and 220 of Act. Order will provide that, if 
authority granted is exercised, Equipment Corp. shall be subject to those 
provisions of Act. 50 M. C. C. 336. MO-F-6411, Frigidways, Inc.—Con- 
trol & Merger—Hilton Truck Lines, Inc., 6-27-58, Div. 4. 


80.07 Pittston Co. subjected to specific provisions of part * of Act. 
M. 


MC-F-6544, Pittston Co.—-Control—Brink’s Inc., .... C. << 
7-11-58, Div. 4. 


80.07 Wells Fargo & Co. subjected to provisions of secs. 204(a) (1) 
and 2, 214 and 220 of part II of Act, relating to reports and accounts of 
motor carriers and issuance of securities and assumption of liability in re- 
spect of securities of others, because it appears that its principal source of 
income would be from carriers engaged in transportation subject to Act. 
On other hand, at least 90 percent of American’s consolidated gross assets 
represent funds acquired by it and its subsidiaries in connection with its 
foreign banking operations and sales of travelers checks and letters of credit. 

As its control of motor carriers would represent only small portion of 
its total business, most of which is unrelated to transportation, public inter- 
est does not require that it be subjected to those provisions of Act. MOC-F- 
6796, Wells Fargo Armored Service Corp.—Control—Armored Motor Serv- 
ice, Inc. (Miss. & Tenn. Corporations), .... M. C. C. , 6-18-58, Div. 4. 


80.1 Administrative Policies 
80.13 Corporate Simplification 


80.13 Termination of joint control of Bekins-Texas by several compa- 
nies, each of which holds only a minority interest therein, and vesting of 
majority control in a single company are in accord with Commission’s long- 
established policy of encouraging corporate simplifications. MC-F-6876, 


Bekins Van & Storage Co. (Calif.)—Control—Bekins Van & Storage Co., 
Inc. (Texas), 6-27-58, Div. 4. 


80.4 Registered Intrastate Rights 
80.43 Of Vendor 


80.43 Vendee has established that public convenience and necessity 
require its continuance of operations conducted by vendor under second pro- 
viso of sec. 206(a) of Act. MC-F-6854, Germann Bros. Motor Transp., Inc., 
—Pur.—J. D. Ross, 7-3-58, Div. 4. 


81. Control of Two or More Carriers 


81.1 Facts Constituting Control 
81.10 Generally 


81.10 Broad interpretation given term “control” includes existence of 
power to control operations of carrier regardless of whether or not power is 
exercised. Compare 44 M. C. C. 83 and 70 M. C. C. 421, 427. Fact that 
principal stockholder is no longer active in management and holds no offi- 
cial position with company does not alter fact that by reason of ownership 
of 47.6 percent of shares, especially since ownership of remainder is widely 
diffused, she has power to control operations of corporation. Compare 
58 M. C. C. 439; and 55 M. C. C. 649 at eg fu 668 and 669; and 38 M. C. C. 
95. MC-30867, —_: 69, Central Freight Lines, Inc. Eligibility—Second 
Proviso, .... M. C. C , 6-25-58, Div. 1. 


81.11 Stock quite 


81.11 Control can be accomplished with actual ownership of a ma- 
jority of stock of both common carrier corporations. If such control is in 
fact centered in a person, then approval of such common control must be 
obtained under sec. 5(a) of Act. MC-116770, Active Cartage Lid. Com. 
Car. App., 6-30-58, Div. 1. 
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81.16 Family Relation 


81.16 Family relationship between stockholders and officers of Buck- 
eye, on one hand, and on other, president and sole stockholder of Dieck- 
brader Exp. establishes fact that there is close affiliation between two car- 
riers. It is clear that said president is in position to exercise control and 
management over affairs of Buckeye by reason of his position as head of 
family and his power of purse. MC-99411, Buckeye Exp., Inc.—Operations 
— Second Proviso of Sec. 206(a) (1), re Be a .-, 5-28-58, 

iv. 1. 


81.7 Disposition of Control Applications 


81.71 Railroad 


81.71 Control of One or More Railroads by Another Authorized by 
Div. 4: 


Louisiana & N. W. R. Co. Control, F. D. 20177, 6-5-58. 
81.73 Motor Truck—Authorized 


81.73 Control of Two or More Motor Carriers of Property in a Com- 

mon Interest Authorized by Div. 4: 

Barsh, Roy—Control—Shippers Service, Inc., MC-F-6380, .... M. C. C. 
eeee, 6-18-58. 

Bekins Van & Storage Co. (Calif.)—-Control—Bekins Van & Storage Co., 
Inc. (Texas), MC-F-6876, 6-27-58. 

Best Way Motor Freight, Inc.—Control—Johnson Freight Lines, Inc., 
MC-F-6531, 6-5-58. 


Cooke, Philander—Control—Hercules Trucking Co., Inc., MC-F-6500, 


6-20-58. 

Maislin Bros. Transport, Ltd.—Control—Maislin Transport, Inc., MC-F- 
Sees «sce E.G. Ge ovcva See 

Pittston Co.—Control—Brink’s Inc., MC-F-6544, .... M.C.C. ...., 7-11-58. 

Wells Fargo Armored Service Corp.—Control—Armored Service Co., Inc. 
(Tenn. & Miss. Corporations), MC-F-6796, .... M.C. C. ...., 6-18-58. 


81.74 Motor Truck—Denied 

81.74 Authority for Motor Carrier of Property to Control One or More 
Other Such Carriers Denied by Div. 4: 
Black, J. F.—Control—Colony et Transp. & Parksville Trucking Co., 


Inc., MC-F-6509, .... M. C .++, 6-24-58 (embraced in MC-F- 
6471) 


81.9 Divestiture 
81.93 Orders for 


81.93 As only Black and Maryland—New Jersey Trucking Co. were 
named as respondents, divestiture orders to be entered herein will be di- 
rected to them. MOCO-F-6471, J. F. Black—Investigation of Control—Colony 
Motor Transp., .... M. C. C. ...., 6-24-58, Div. 4 


82. Transaction Sound & Applicant Fit 


82.1 Condition of Vendee 
82.10 Generally 


82.10 Although not a large carrier, Best Way has been prosperous, is 
acquainted with general territory served by Johnson Freight Lines and 
would bring to that carrier urgently needed finances and more efficient 
management, including use of modern and efficient equipment, all of 
which would result in rendition of an improved and more efficient service 
in public interest. MC-F-6513, Best Way Motor Freight, Inc.—Control— 
Johnson Freight Lines, Inc., 6-5-58, Div. 4. 
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82.3 Consideration 
82.30 Generally 


82.30 As under findings herein vendee will be authorized to purchase 
and retain less authority than originally contemplated, parties may, if they 
so desire, adjust purchase price downward without further authority from 
Commission. MO-F-6782, Pic-Walsh Freight Co.—Pur.—Hunter Cartage 
Obu 0+. « B. GG. 2c ccy Ok eoee, Eee. 4, 

82.30 In light of financial conditions of Miss. and Tenn. Armored 
companies, their past earnings record and anticipated future earnings, 
purchase price is not excessive. MC-F-6796, Wells Fargo Armored Service 
Corp.—Control—Armored Motor Service Co., Inc. (Tenn. & Miss. Corpora- 
tioms), .... M.C.C. ...., 6-18-68, Div. 4. 


82.31 Partial Dormancy 


82.31 Considering savings anticipated through reduction of empty 
miles operated, purchase price to be paid for stock appears to be reason- 
able. In view of required cancellation, however, parties may adjust 
purchase price downward, if they so desire, without further authority from 
Commission. MC-F-6411, Frigidways, Inc.—Control & Merger—Hilton 
Truck Lines, Inc., 6-27-58, Div. 4 


$2.33 Intangibles 


82.33 Amounts paid for intangibles are not properly capitalizable. 
Amortization, under accounting method provided in Commission’s account- 
ing rules, gives interested persons a correct history of account, reflecting 
original costs, accumulated reserve for amortization, and net amount car- 
ried as an asset. See 40 M. C. C. 318. As requested, condition imposed 
will allow 20 years within which to amortize amount in question. MC-F- 
6796, Wells Fargo Armored Service Corp.—Control—Armored Motor Service 
Co., Inc., (Tenn. & Miss. Corporations), .... M. C. C. ...., 6-18-58, Div. 4. 


82.835 Employment Contracts 

82.35 As Maislin Ltd. would be entitled to expect full time use of 
their (Abraham and Bernard Maislin) services during period of their em- 
ployment, it does not appear that such employment would be device used for 
indirectly increasing purchase price. Compare 58 M. C. C. 583. MO-F- 
6452, Maislin Bros. Transport, Ltd.—Control—Maislin Transport, Inc., .. 
M. C. C. ...., 6-20-58, Div. 4. 


82.35 With respect to employment contracts, it may reasonably be 
concluded on evidence presented that they are true employment contracts 
providing for rendition of services for compensation received and are not 
devices to increase amount payable to Reeves group for their stock. MC-F- 
6544, Pittston Co.—Control—Brink’s Inc., M. C. C. +, 7-11-58, 
Div. 4. 


82.35 Employment agreements, if they are true employment con- 
tracts and are not merely a means of indirectly increasing consideration, 
are not, as such, subject to Commission jurisdiction. 59 M. C. C. 459. 
Compensation to be paid chief executive officer here would be for services 
actually rendered and not a means of increasing purchase price of stock of 
two companies. MCO-F-6796, Wells Fargo Armored Service Corp.—Control 
—Armored Motor Service Co., Inc. (Tenn. & Miss. Corporations), .... 
M.C.C. ...., 6-18-58, Div. 4. 


82.38 Minority Holders 


82.38 All stockholders are entitled to receive equal but not more 
favorable treatment than that afforded stockholders who have already ten- 
dered shares for purchase by Pittston. 59 M. C. C. 735. Purchase price 
payable for shares of these stockholders should be generally same as pro- 
vided for in case of personal friends of Reeves group and employees of 
Brink’s. Findings specifically oneu accordingly. MO-F-6544, Pitts- 
ton Co.—Control—Brink’s Inc., .... M - C. ...-, 7-11-58, Div. 4. 
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82.7 Unauthorized Consummation 
82.74 Public Interest 


82.74 It has been found, in other proceedings, that effectuation of 
prior unlawful control of a carrier is not necessarily bar to approval of a 
sec. 5 application, where evidence clearly shows that transaction, apart from 
law violation would be consistent with public interest for future. However, 
evidence of record herein, considering unlawful control and past limited 
operations, is wholly inadequate to support such conclusion. MO-F-6471, 
J. F. Black—Investigation of Control—Colony Motor Transp., .... M. C. C. 

, 6-24-58, Div. 4 

82.74 Control was exercised without Commission’s prior approval and 
in violation of sec. 5(4) of Act. Law violation is continuing. Under present 
circumstances, however, denial of application is unwarranted, because trans- 
action has been shown otherwise to be consistent with public interest. MO- 
F-6635, Colonial Coach Lines Ltd.—Pur.—Massena, Coach Lines Ltd., 
6-24-58, Div. 4. 


83. Prior Utilization of Authority 


83.0 Generally 
838.02 Irregular-Route Common Carrier 


83.02 As Hilton is irregular-route common carrier, its operations are 
esentially on call and demand basis; and this factor necessarily has an effect 
upon frequency of service and commodities transported, and full exploitation 
of considered rights has been limited by its financial resources. Considering 
all of these factors, it would seem inequitable to entirely pulverize or 
atomize this carrier’s operation by requiring it to show service in every 
instance in connection with its certificated rights. MC-F-6411, Frigidways, 
Inc.—Control & Merger—Hilton Truck Lines, Inc., 6-27-58, Div. 4. 

83.02 Limited classes of commodities and irregular character of ven- 
dor’s authority make it apparent that his operations necessarily would be 
sporadic and that he could not be expected to operate throughout his 
authorized territory with same degree of regularity as, for example, carriers 
engaged in transportation of general commodities. 60 M. C. C. 6638; 65 

a C. 752. MC-F-6577, Maryland Transp. Co.—Pur.—G. T. Filman 
(J. D. Gauger, Administrator), 7-3-58, Div. 4. 


83.03 Motor Contract Carrier 


83.03 Lack of evidence that other commodities have been transported 
will not in this instance be construed as indicating that rights authorizing 
transportation of them are dormant. Vendor is contract carrier and in no 
event would be expected to show consistent movements of all of commodities 
covered by —_ MC-F-6732, Pic-Walsh Freight Co.—Pur.— 
Hunter Cartage Co. . M.C. C. ...., 6-17-58, Div. 4. 


83.2 Degree at Utilization 
83.25 Operation to Best of Ability 
83.25 That Hercules would concentrate on more remunerative part 
of its business considering difficulties confronted is understandable. 56 


M. C. C. 137. MOC-F-6500, Philander Cooke—Control—Hercules Trucking 
Co., Inc., 6-20-58, Div. 4. 


83.3 Reinstitution of Operation 
83.35 Proposal by Vendee 


83.35 To approve application and permit revitalization of that portion 
of Shippers’ rights, which are dormant, under control of applicant, and 
without showing need for service, would not be consistent with public 
interest. Compare 70 M. C. C. 741. MC-F-6380, Roy Barsh—Control—Ship- 
pers Service, Inc., .... M. C. C. ...., 6-13-58, Div. 4. 





a a 
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83.9 Transfer of Dormant Franchises 

83.90 Generally 

83.90 Question of dormancy in operations has been considered as an 
important issue in numerous prior cases involving purchases, mergers, con- 
solidations and acquisition of control. For last category, see 70 M. C. C. 556. 
MC-F-6518, Best Way Motor Freight, Inc.—Control—Johnson Freight Lines 
Inc., 6-5-58, Div. 4. 
83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Transfer of Motor Truck Operations approved by Div. 4 upon 
Condition that Operating Authority Covering Dormant Portions of Vendor’s 
Routes Be Surrendered and Cancelled: 

Barsh, Roy—Control—Shippers Service, Inc., MC-F-6380, 6-13-58. 


Frigidways, Inc.—Control & Merger—Hilton Truck Lines, Inc., MC-F-6411, 
6-27-58. 


. 


84. New Service Doctrine 


84.3 Duplication of Authority 
84.34 Protective Conditions 


84.34 Proposed operations under second proviso will not duplicate 
those authorized in certificate transferred and, therefore, will not violate 
condition upon which transfer of certificate was approved. MOC-96837, N. O. 
Purdie Corp. Second Proviso Determination, .... M. C. C. ...., 6-30-58, 
Div. 1. 


85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 Transaction is further step in Greyhound’s long-range plan to 
effect merger of its various subsidiaries and is in accord with Commission’s 
policy of encouraging corporate simplification. MC-F-6870, Greyhound 
Corp.—Merger—Southwestern Greyhound Lines, Inc., .... M. C. C 
7-8-58, Div. 4. 

85.01 Authority to acquire control without effectuation of a concurrent 
merger would be consistent with public interest under circumstances, and 
Maislin Ltd.’s desire to temporarily maintain Maislin Inc. as a separate 
entity and operation due to its impaired financial condition is prompted by 
sound business practices. Fact that controlling carrier would be a Canadian 
corporation is immaterial. Steps to effect merger of two carriers, subject 
to this Commission’s prior approval, should, however, be taken after reason- 
able period to permit rehabilitation of Maislin Inc. Compare 70 M. C. C. 77; 
and 60 M. C. C. 550. MO-F-6452, Maislin Bros. Transport, Ltd.—Control— 
Maislin Transport, Inc., .... M. C. C. ...., 6-20-58, Div. 4. 

85.01 If authority herein granted is exercised, it is expected that an 
appropriate application to unify these operations and properties will be filed 
promptly. MC-F-6544, Pittston Co.—Control—Brink’s Inc., .... M 
«eee, 7-11-58, Div. 4. 


85.3 Competitive Effect 


"“ e889 


85.30 Generally 


85.30 Only two protestants hold authority which is competitive with 
certain irregular-route authority of Freight Lines; but there is no evidence 
as to activity of those carriers thereunder, such as tonnage handled, points 
served, and regularity of their service. It would not be in public interest to 
cancel irregular-route rights considered in this instance. MO-F-6518, Best 
Way Motor Freight, Inc.—Control—Johnson Freight Lines, Inc., 6-5-58, 
Div. 4. 
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85.30 While commonly-controlled operations of U. 8. Trucking Corp. 
and Brink’s would leave Buffalo without any competing local armored car 
service, finding is warranted that this area will not, at this time, support an 
additional armored car operator. Doyle is potential competitor for local 
traffic, should it be necessary, and, in recent past, attempted to take over 
established operations of a carrier at that point, but discontinued service 
because it was unprofitable. 


Commission’s consideration of transaction, and particularly its possible 
effect in restraining competition, obviously cannot be limited by fact that 
volume of traffic and revenues derived from interstate transportation are 
small. Accordingly, complete appraisal of competitive situation at each of 
four points involved must take into consideration all armored car carriers, 
including those whose operations may be limited to intrastate service. 


Question whether competition would be restrained, and if so, whether 
it would be restrained to such an extent that transaction may not properly 
be found to be consistent with public interest, thus relieving persons con- 
cerned from operation of antitrust laws, is an important one in this proceed- 
ing, as it is in all similar proceedings under sec. 5, where issue is presented. 
Obviously recognizing that some restraint of competition would result from 
large number of transactions presented to Commission for approval under 
former sec. 213 of Motor Carrier Act, 1935, and present sec. 5, yet wishing 
to foster growth and stability of motor carrier industry by encouraging 
unifications, Congress specifically provided that, should Commission find that 
a transaction would be consistent with public interest, antitrust laws which 
otherwise might apply to preclude control or unification, would have no 
applicability. U. S. Supreme Court in 321 U. S. 67 confirmed this view. 
Thus Commission is not relieved from necessity of considering effect of trans- 
action on competitors and general competitive situation in light of National 
Transportation Policy; but as also indicated in that opinion, policies of 
antitrust laws must not be allowed to override other considerations for pur- 
pose of merely ‘‘preserving existing arrangements or competitive practices,” 
because Act is to be administered with a view to affirmative improvement of 
transportation facilities. MC-F-6544, Pittston Co.—Control—Brink’s Inc., 
coos Me OG. Gy 2 cccy tthe, Bee &. 


85.32 Impairment of Competitive Operation 


85.32 Protestants are well established and much larger carriers and 
should not be materially injured by increased competition. Approved. MO-F- 
6500, Philander Cooke—Control—Hercules Trucking Co., Inc., 6-20-58, 
Div. 4. 


85.32 Proposed transaction, if consummated, would not enlarge opera- 
ting authority of either carrier; and any adverse competitive effect on pro- 
testants resulting therefrom would be relatively minor and would be more 
than offset by preservation of needed transportation service. Compare 56 
M. C. C. 227, 235. MO-F-6452, Maislin Bros. Transport, Ltd.—Control— 
Maislin Transport, Inc., .... M. C. C. ...., 6-20-58, Div. 4. 


85.33 Proof of Impairment 


85.33 Protestants presented no evidence showing loss of traffic or 
likelihood of any substantial diversion of traffic as result of approval herein. 
Mere apprehension of loss of traffic on their part is not sufficient reason for 
denial of application. Compare 56 M. C. C. 157. Evidence does not warrant 
finding that proposed service would result in such injury as to impair their 
ability to perform their obligations as common carriers. MC-F-6577, Mary- 
land Transp. Co.—Pur.—G. T. Filman (J. D. Gauger, Administrator), 
7-3-58, Div. 4. 
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85.4 Effect upon Employees 

85.41 Railroad 

85.41 Same conditions imposed as in 261 I. C. C. 672 for protection of 
employees. F. D. 20146, Chicago, R. I. & P. R. Co.—Lease—Peoria & 
B. V. R. Co., 6-24-58, Div. 4. 

To Same Effect: 

F. D. 20177, Louisiana & N. W. R. Co.—Control, 6-5-58, Div. 4. 
85.44 Motor Bus Carrier 


85.44 If authority herein granted is exercised, jurisdiction of Commis- 
sion shall be reserved for period of three years from date transaction is con- 
summated to make such additional findings and to impose such terms and 
conditions with respect to employees of Southwestern Greyhound Lines, Inc., 
as may be necessary and lawful, if upon petition by any of said employees, 
or their representatives, it is shown that they have been adversely affected 
by consummation. MC-F-6870, Greyhound Corp.—Merger—Southwestern 
Greyhound Lines, Inc., .... M. C. C. ...., 7-8-58, Div. 4. 


85.44 Carrier employees have taterpened no opposition to these trans- 
actions, which, if consummated, would preserve needed motorbus transporta- 
tion service in public interest which is paramount to interest of any group 
of individuals. Transactions approved free of any condition respecting car- 
rier employees. MC-F-6848, Johnson Bus Lines, Inc.—Pur. (Por.)—New 
England Transp. Co., 6-17-58, Div. 4. 


86. Leases & Operating Agreements 


86.1 Motor Carrier Franchises 


86.10 General Rule 


86.10 Lease for one year does not indicate intent by applicants to 
speculate in operating rights. Lease for one year should be sufficient to 
enable lessee to determine whether operations would produce traffic and 
revenues in amount adequate to warrant him to exercise option to purchase 
rights. Lease period of one year proposed is in accord with policy announced 
in 58 M. C. C. 198. Approved. MC-F-6600, W. T. Poole—Lease (Por.)— 
J. F. Black, 6-30-58, Div. 4. 


86.3 Trackage or Operating Agreements 


86.832 Amended Railroad Agreement 
86.32 Amended Railroad Joint Facility Agreements Approved by Div. 


Chicago, R. I. & P. R. Co.—Lease—Peoria & B. V. R. Co., F. D. 20146, 
6-24-58. 


87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 
87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 
Erie R. Co.—Acquisition—Middletown-Crawford Jctn., N. Y., F. D. 20131, 
5-28-58. 
New York Central R. Co.—Acquisition & Operation—New York Central 
Jctn.—Oswego, F. D. 20159, 6-17-58. 


87.12 Motor Bus Lines—Approved 


87.12 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Persons Author- 
ized by Div. 4: 
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Colonial Coach Lines, Ltd.—Pur.—Cornwall-Massena Coach Lines Ltd., 
MC-F-6635, 6-24-58. 


Greyhound Corp.—Merger—Southwestern Greyhound Lines, Inc., MC-F- 
WETU, occ6 Mee Gs Rs s0 005 Ve 
87.18 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property 
Authorized by Div. 4: 


Frigidways, Inc.—Control & Merger—Hilton Truck Lines, Inc., MC-F-6411, 
6-27-58. 
Germann Bros. Motor Transp., Inc.—Pur.—J. D. Ross, MC-F-6854, 7-3-58. 


Glendenning Motorways, Inc.—Pur.—Superior Service Co., Inc., MC-F-6368, 
ere Se ae CL 


Maryland Transp. Couch. T. Filman (J. D. Gauger, Administrator), 
MC-F-6577, 7-3-58. 


Miles & —_ Trucking Service—Pur.—W. W. Miles & Pat Nolet, MC-F-6773, 
5-16-5 


Pic-Walsh ae Co.—Pur.—Hunter Cartage Co., MC-F-6732, 
m. ©. ©. 6.009 SOT88. 


87.2 Purchase of Portion of Franchise 

87.22 Motor Bus Lines—Approved 

87.22 Purchase of Portion of Operating Authority of One Motor Car- 
rier of Passengers by Another Such Carrier Authorized by Div. 4: 
Johnson Bus Lines, Inc.—New England Transp. Co., MC-F-6843, 6-17-58. 
Short Line, Inc.—New England Transp. Co., MC-F-6844, 6-17-58 (embraced 

in MC-F-6843). 
87.23 Motor Truck Lines—Approved 

87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 
Krapf, H. H.—Bob Young Trucking, Inc., MC-F-6846, 5-19-58. 


* 8 @ 
CHANGES IN FORMAT OF CERTAIN I. C. C. BOUND VOLUMES 


The Interstate Commerce Commission announced on May 7, 1958 
the following changes in the format of the indicated bound volumes: 


(1) Water-carrier and freight-forwarder decisions no longer 
will be aggregated in a single volume. 


(2) Water-carrier and freight-forwarder ‘‘finance’’ decisions 
henceforth will be printed or summarized in the ‘‘ Finance Reports’’ 
volumes of the I. C. C. series. 


(3) Water-carrier and freight-forwarder decisions, except as 
specially provided in (2) above, henceforth will be printed or sum- 
marized in the regular I. C. C. series. 


(4) When volume 295 (‘‘Finance Reports,’’ I. C. C. series) 
shall have been completed, section-214 decisions thereafter will 
be printed or summarized in the ‘‘Finance Reports’’ volumes of 
the M. C. C. series. 
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Water-carrier and freight-forwarder decisions heretofore have been 
printed or summarized in volumes 250, 260, 265, and 285. To complete 
volume 285 took several years. The prospect is that a substantially 
longer period would be required to complete another similar volume. 
By taking the steps indicated in (2) and (3) above, the material in 
question will become available much sooner in permanent bound form. 

When the change indicated by (4) becomes effective, the finance 
volumes of the M. C. C. series will include what their name implies, 
namely, all finance motor-carrier cases. The latter related cases 


accumulate with sufficient frequency to justify their continued inclusion 
in separate volumes. 








List of New Members 


Norman Bloch, 1212 South Ogden Drive, Los Angeles, California. 


William S. Burwell, General Agent, Delaware, Lackawanna and Western RR Co., 
Lackawanna Station, Nazareth, Pennsylvania. 


Jerry O. Capes, R. F. D. No. 2, Covington, Georgia. 
Walter Caven, P. O. Box 717, Austin 64, Texas. 
Roy F. Cook, P. O. Box 10075, New Orleans 21, Louisiana. 


Miss Bonnie J. Fleishell, Traffic Manager, Transcontinental Transport, Inc., 112 
Market Street, Rm. 424, San Francisco 11, California. 


Harry R. Hayes, 90 State Street, Albany 7, New York. 
E. R. Jelsma, Suite 240, Woodward Building, Washington 5, D. C. 
Daniel G. Levin, Bar Building, Ossining, New York. 


joe, t Nagle, Chicago, Milwaukee, St. Paul and Pacific Railroad Company, 
nion Station Building, Chicago 6, Illinois. 


C. Harold Peterson, Soo Line Railroad, 1427 First National-Soo Line Bldg., Min- 
neapolis 2, Minnesota. 


Francis J. Riordan, Fuller, Flynn & Riordan, 244 State Street, Portsmouth, New 
ampshire. 


Gerald G. Schmidt, District Manager, Interstate Dispatch, Inc., 4828 South 13th 
Street, Milwaukee 15, Wisconsin. 


Robert M. Steinbach, Director of Transportation, Denver Chamber of Commerce, 
1301 Welton Street, Denver 4, Colorado. 


Theodore D. Taubeneck, 3613 Underwood Street, Chevy Chase 15, Maryland. 
William A. Thie, Missouri-Kansas-Texas Lines, Barrett Building, Denison, Texas. 


John E. Weiss, 775 Columbia Road, Hamilton, Ohio. 


REINSTATED TO MEMBERSHIP 


Wesley O. Vance, Assistant Traffic Manager, J. A. Folger & Company, P. O. 
Box 456, Kansas City 41, Missouri. 





Elected to Membership, June or July, 1958. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Akron Chapter 
Walter F. Stiegele, Chairman, V-P-Sales & Traffic, Roadway Ex- 
press, Inc., 147 Park Street, P. O. Box 471, Akron 9, Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta Chapter 
Herbert E. Robins, Sr., Chairman, Traffic Manager, Tennessee Cor- 
poration, Grant Building, Atlanta, Georgia. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 
Arnold J. Larson, Chairman, G. T. M., Masonite Corp., 111 W. 
Washington Street, Room 2025, Chicago, Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Ouwut-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 


Joseph J. Kuhner, President, 736 Society for Savings Building, 
145 Public Square, Cleveland 14, Ohio. 


Meets: Quarterly on third Tuesday of the month. 


Rocky Mountain Chapter 
William P. Potts, Chairman, Traffic Agent, Union Pacific Railroad, 
535 17th Street, Denver, Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 


Out-of-town members are cordially invited to attend the luncheon and 
meeting. 





N. B.: Members within each of the several districts may at their own expense 
with the — of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, Bm o: however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 


pages 120-122 of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 

Thormund A. Miller, (A), Chairman, 205 Transportation Building, 
Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida Chapter 


T. C. Maurer, Chairman, G. T. M., Owens-Illinois Glass Co., Mill 
Division, P. O. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 

Clinton J. Ihrig, President, 6616 Park Avenue, Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except 
July and August in the Transportation Department of the Kansas City 
Chamber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


George K. Bennett, Jr., Chairman, Genl. S. W. Agent, Detroit, 
Toledo & Ironton Railroad, 2171 Railway Exchange Building, St. Louis 
1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 


Morton E. Kiel, Chairman, 140 Cedar Street, New York 6, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Eugene J. Mielke, President, Manager, Transportations, Murphy 
Motor Lines, Inc., St. Paul 4, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dimner and meeting. 

Carolina Chapter 
George J. Leeds, Chairman, P. O. Box 612, Winston-Salem, N. C. 
Oklahoma Chapter 


Bruce W. Russell, Chairman, Traffic Manager, Service Pipe Line 
Company, P. O. Box 1979, Tulsa 2, Oklahoma. 
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Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Greater Philadelphia District Chapter 


Francis A. Green, Jr., Chairman, Assistant Traffic Manager, 
€. Schmidt & Sons, Inc., 127 Edward Street, Philadelphia 23, Pennsyl- 
vania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Adelphia 
Hotel, 13th & Chestnut Streets, Philadelphia, Pennsylvania. Out-of- 
town members are cordially invited. 


Pittsburgh Chapter 


Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 
34 Market Place, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
Amarillo, Texas Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 
Sabine Area, Texas Chapter 


John H. Benckenstein, President, P. O. Box 551, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 


Francis H. Lynch, Jr., Chairman, Common Carrier Motor Freight 
Assn., 4112 San Jacinto Street, Dallas 4, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


South Texas Chapter 


E. M. Burk, Chairman, Traffic Manager, Wyatt Metal and Boiler 
Works, Houston, Texas. 


Puget Sound Chapter 


William M. Crawford, Chairman, Traffic Manager, Sick’s Seattle 
Brewing & Malting Company, 3100 Airport Way, Seattle, Washington. 

Meets first Tuesday of every month at Stewart Hotel, 6:00 P. M. 
Members of other Chapters are cordially invited to attend. 


San Francisco Chapter 


Frank Loughran, Chairman, Room 812, 155 Sansome Street, San 
Francisco 4, California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 
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Southern California Chapter 


Waldo A. Gillette, Chairman, Director of Public Relations, Monolith 
Portland Cement Company, 3326 San Fernando Road, Los Angeles 65, 
California. 

Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Ouwut-of-town members 
are cordially invited to attend. 


Richmond, Virginia Chapter 
Hewitt Biaett, Chairman, General Solicitor, Chesapeake & Ohio 
Railway Company, 1500 1st National Bank Bldg., Richmond 10, Virginia. 
Southeastern Wisconsin Chapter 


Frank W. Hashek, Chairman, Vice President—Traffic, Yule Truck 
Line, 1229 South 41st Street, Milwaukee, Wisconsin. 

Meets: Second Wednesday of each month, September through June, 
at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 


Louisville, Kentucky Chapter 


Robert E. Webb, Chairman, 1512 Kentucky Home Life Building, 
Louisville 2, Kentucky. 


Meets: January, April, July and September on notification. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland .0..0............ccssssssssesssessessesseeseesees 


A oe cavih enlaces eck ep chs tare cae bahia caster re mebscte daalnnalctiometts 


Relief from 4th Section of the Interstate Commerce Act by J. M. Fiedler, 
xaminer. This study sets forth the principles developed, the grounds 
recognized, and the limitations imposed by the Commission in the granting 

of relief from the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 





Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
rtant Decisions Since 1939. This booklet contains 256 Supreme Court 
ecisions, among which are 172 decisions important to the I. C. C. ............ 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This book 
contains the abstracts of 286 decisions of the United States Supreme Court 
bearing upon the work of the Interstate Commerce Commission and inter- 
preting the provisions not only of the Interstate Commerce Act but_ also 
of the supplementary acts (includes “39 Important Decisions Since 1939”) 


1955 Supplement to Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This Supplement oe up to date the original Book of 286 Abstracts. 
It covers the period 1953 through Jume, 1956 ..0........ecceecesessssessesecseseeneseeneseesees 


Consolidated Current Index to I. C. C. Decisions contains an Index to all 
I. Decisions (printed and unprinted) from January 1951 through 
pp ie uais S PA Ci a8: TEe E 


1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February, 
PP NN I I oes sancsccccnnrcasassesjutosmnenneschconvisierubinigneairekenienmenteennie 


Interstate Commerce Commission Chart—Organization, See of Work 
and Functioning of Major Activities: Chart, as of October 15, 1957 
Pamphlet, revised as of March 28, 1958, (companion work to chart) 

Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. _ 1957 
Revised Edition with 48-page Special Bibliography. Prepared by Specialists 
in Education, Transportation Law, I. C. C. Practice and Procedure .......... 

Pamphlets Temporarily Out of Print 
Outline of Study Course In Practice and Procedure Before the I. C. C. 


Cost and Value of Service in Rate Making for Common Carriers. 
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ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


District 1—Maine, New Hampshire, Vermont, Massachusetts 
m and Rhode Island, 


District 2—Connecticut, New York and New Jersey. 


District 3—Pennsylvania (Eastern half), Maryland, Delaware 
and District of Columbia. 


District 4—~Pennsylvania (Western half), Ohio and West 
Virginia. 


District 5—Virginia, North Carolina and South Carolina. 
District 6—Georgia, Alabama and Florida. 

District %7—Kentucky, ‘Tennessee and Mississippi. 
District 8—Michigan, Indiana and Tlinois. 


District 9—Wisconsin, Minnesota, North Dakota and South 
Dakota. 


District 10—Iowa, Missouri, Nebraska and Kansas. 
District 11—Arkansas, Oklahoma and Louisiana. 
District 12—Texas. 

District 13—Wyoming, Colorado and New Mexico. 
District 14—Montana, Idaho and Utah. 

District 15—Washington and Oregon. 


District 16—California, Nevada and Arizona. 
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